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[B-210657] 


Officers and Employees—New Appointments—Relocation 
Expense Reimbursement and Allowances—Non-Entitlement— 
National Credit Union Administration Chairman 


The Chairman of the National Credit Union Administration (NCUA) was reim- 
bursed for relocation expenses he incurred following his appointment to that posi- 
tion. The general rule is that an employee must bear the expenses of travel to his 
first duty station in the absence of a statute to the contrary. Since 5 U.S.C. 5722 and 
57238, as implemented by the Federal Travel Regulations, authorize relocation allow- 
ances only for those new appointees who are assigned overseas or are serving in 
Senior Executive Service or manpower shortage positions, the Chairman of the 
NCUA was not entitled to reimbursement for relocation expenses. 


Federal Credit Unions—National Credit Union 
Administration—Status—Executive Agency 


The National Credit Union Administration (NCUA) is an independent agency 
within the executive branch of the Government. Hence, NCUA is an “Executive 
agency” within the meaning of 5 U.S.C. 5721(1) (1976), and the entitlement of its 
employees to relocation expenses is governed by 5 U.S.C. Chapter 57, subchapter II. 
Furthermore, fees which are collected from Federal credit unions and deposited into 
a revolving fund for administrative and supervisory expenses of NCUA are appro- 
priated funds which are subject to statutory restrictions on the use of such funds. 


Officers and Employees—New Appointments—Relocation 
Expense Reimbursement and Allowances—Non-Entitlement— 
National Credit Union Administration Chairman 


The Chairman of the National Credit Union Administration (NCUA) was reim- 
bursed for relocation expenses following his appointment to that position. The 
NCUA paid these expenses but was later reimbursed by the NCUA’s Central Liquid- 
ity Facility (CLF), a Government-controlled corporation not subject to the relocation 
statutes contained in 5 U.S.C. Chapter 57, subchapter II. However, since the Chair- 
man of NCUA is not an employee of the CLF, these relocation expense may not be 
paid by the CLF. 


Matter of: Edgar T. Callahan—Payment of Relocation 
Expenses, November 15, 1983: 


The issue in this case is whether the Chairman of the National 
Credit Union Administration Board (NCUA) is entitled to be reim- 
bursed for the travel and relocation expenses he incurred in report- 
ing to his first duty station. We hold that since the NCUA is an 
appropriated fund activity and is subject to the provisions of 5 
U.S.C. Chapter 57, Subchapter II, the Chairman may not be paid 
relocation expenses in the absence of specific statutory authoriza- 
tion. Furthermore, we hold that such expenses may not be paid by 
the NCUA’s Central Liquidity Facility, a Government-controlled 
corporation not subject to the provisions of 5 U.S.C. Chapter 57, 
Subchapter II. 

The Accounting and Financial Management Division of our 
Office has questioned the entitlement of the Honorable Edgar T. 
Callahan to be reimbursed for the relocation expenses he incurred 
in anticipation of his appointment to the position of Chairman, Na- 
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tional Credit Union Administration Board. The information upon 
which this inquiry is based is presented below. 


BACKGROUND 


The National Credit Union Administration (NCUA) was estab- 
lished in 1970 pursuant to Public Law 91-206, 84 Stat. 49, March 
10, 1970, 12 U.S.C. § 1752a, as an “independent agency” within the 
executive branch of the Government. The basic responsibility of 
NCUA is to administer the provisions of the Federal Credit Union 
Act, as amended, 12 U.S.C. §§ 1751-1795 (1982). Initially, NCUA 
was headed by a single Administrator, but pursuant to Public Law 
95-630, 92 Stat. 3680, November 10, 1978, the responsibility and au- 
thority for managing NCUA was transferred to a three-member 
Board. Members of the NCUA Board are appointed by the Presi- 
dent, by and with the advice and consent of the Senate. 12 U.S.C. 
§ 1752a (1982). The Chairman’s position is at Level III of the Execu- 
tive Schedule. See 5 U.S.C. § 5314 (1982). 

In 1981, Mr. Callahan, who was not then a Federal employee, 
was appointed to the position of Chairman, NCUA Board. In antici- 
pation of his confirmation, he moved from Springfield, Illinois, to 
Washington, D.C., during the months of October, November, and 
December 1981. On October 28, 1981, NCUA’s Board voted to ap- 
prove payment of relocation expenses incurred by Mr. Callahan 
and his family on the basis that such payment was not specifically 
precluded by Chapter 57 of title 5, United States Code, or the Fed- 
eral Travel Regulations, FPMR 101-7, and that it was within the 
scope of section 120(i2) of the Federal Credit Union Act, 12 U.S.C. 
§ 1766(i(2). Consequently, NCUA paid Mr. Callahan $21,250.37 to 
reimburse him for the subsistence expenses, costs of shipping 
household goods, and real estate expenses he incurred in moving to 
Washington, D.C. 

We informed Mr. Callahan by letter dated July 15, 1983, that it 
appeared he was not entitled to be reimbursed for the relocation 
expenses he incurred in connection with his appointment. More 
specifically, we advised him that, as a general rule, an employee 
must bear the expenses of travel to his first permanent duty sta- 
tion in the absence of a specific statute to the contrary. 58 Comp. 
Gen. 744, 746 (1979); 58 id. 313, 315 (1973). Statutory exceptions to 
the general rule are provided in 5 U.S.C. § 5722, which authorizes 
travel and transportation expenses incurred by new appointees as- 
signed overseas, and section 5723, which provides for reimburse- 
ment of certain relocation expenses incurred by new appointees 
serving in Senior Executive Service (SES) and manpower shortage 
positions. We stated that, in line with the long-standing principle 
of statutory construction that the enumeration of certain persons 
or classes of persons in a statute implies the exclusion of others, 
the statutory authorization in sections 5722 and 5723 for payment 
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of relocation allowances to new appointees must be construed as 
being limited to those categories of appointees specifically men- 
tioned in the statutes. 

We stated in our letter that since Mr. Callahan was not assigned 
overseas or appointed to an SES or manpower shortage position, it 
appeared that NCUA had no authority to reimburse him for the 
travel and transportation expenses he incurred in reporting to his 
first duty station. However, before reaching any conclusions as to 
Mr. Callahan’s indebtedness for relocation expenses, we offered 
him an opportunity to respond to the factual and legal matters in- 
volved. 


DISCUSSION 


The General Counsel of NCUA, responding on behalf of Mr. Cal- 
lahan, contends that moving expenses were properly paid to Mr. 
Callahan since he is not subject to the relocation expense provi- 
sions of 5 U.S.C. Chapter 57, Subchapter II. More specifically, the 
General Counsel states that sections 5722 and 5723, discussed 
above, address the relocation expense entitlement of only those 
new appointees who are employed by appropriated fund activities, 
since those statutes expressly provide that “an agency may pay 
from its appropriations” the relocation expenses of the specified ap- 
pointees. The General Counsel of NCUA maintains that NCUA is 
not an appropriated fund activity since, under 12 U.S.C. § 1755 
(1982), NCUA is self-supporting, deriving its income from annual 
operating fees collected from Federal credit unions. In this regard, 
he cites our decision in 50 Comp. Gen. 545 (1971), as well as por- 
tions of the legislative history of the Federal Credit Union Act, 12 
U.S.C. §§ 1751-1795, evidencing Congressional intent to establish 
NCUA as a financially independent agency, operating without cost 
to the Federal Government. 

The General Counsel of NCUA argues that, since NCUA is not 
an appropriated fund activity subject to restrictions contained in 5 
U.S.C. Chapter 57, Subchapter II, it has independent authority 
under section 120(i2) of the Federal Credit Union Act, 12 U.S.C. 
§ 1766(iX2), to reimburse Mr. Callahan for the expenses he incurred 
in reporting to his first duty station. The relevant part of 12 U.S.C. 
§ 1766(i(2) authorizes NCUA to “* * * expend such funds [and] 
* * * make such payments in advance or by way of reimbursement 
* * * as it may deem necessary or appropriate to carry out the pro- 
visions of this chapter; * * *.” 

We find that, contrary to NCUA’s assertion, Mr. Callahan’s enti- 
tlement to relocation expenses is governed by the provisions of 5 
U.S.C. Chapter 57, Subchapter II, as implemented by Chapter 2 of 
the Federal Travel Regulations, FPMR 101-7 (September 1981) 
(FTR). As noted previously, NCUA was established as an independ- 
ent agency within the executive branch of the Government and, as 
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such, its employees may be regarded as “individuals employed in or 
under an agency” within the meaning of 5 U.S.C. § 5721(2). Specifi- 
cally, the term “agency” is defined in section 5721(1) to include an 
“Executive agency;” sections 104 and 105 of Title 5, U.S.C. (1976), 
read together, incorporate within the term “Executive agency” an 
independent establishment within the executive branch of the 
Government. Therefore, NCUA is an “Executive agency” for the 
purposes of 5 U.S.C. § 5721(1). , 

Also, the General Counsel of NCUA concedes that NCUA em- 
ployees are subject to the provisions of 5 U.S.C. §§ 5701-5709 gov- 
erning the payment of travel and subsistence expenses. We note 
that the language of section 5701 is very similar to the language of 
section 5721, particularly with respect to the definition of the term 
“ agen cy.” 

Moreover, it is clear that NCUA may be regarded as an appropri- 
ated fund activity, subject to restrictions on the use of appropriated 
monies. Section 1755 of Title 12, United States Code, authorizes the 
collection of annual operating fees from Federal credit unions, pro- 
viding for the disposition of those fees as follows: 


(d) Payment into Treasury of United States 

All operating fees shall be deposited with the Treasurer of the United States for 
the account of the Administration and may be expended by the Board to defray the 
expenses incurred in mye os out the provisions of this chapter including the exam- 
ination and supervision of Federal credit unions. 


The provision quoted above is substantially similar to that for- 
merly contained in section 5 of the Federal Credit Union Act, Ch. 
750, 48 Stat. 1216, 1217, June 26, 1934, as amended. Under the 
former provisions of section 5, the Bureau of Federal Credit 
Unions, the predecessor to NCUA, operated exclusively from 
income derived from charter, examination, and supervision fees 
which were collected from Federal credit unions and deposited into 
the Treasury for the account of the Bureau. After analyzing section 
5 of the Federal Credit Union Act we stated in 35 Comp. Gen. 615 
(1956) that the fees collected by the Bureau represented monies re- 
ceived for the use of the United States. We recognized that the 
statutory authorization in section 5 for crediting the fees to a spe- 
cial fund and the making of such fund available to defray adminis- 
trative and supervisory costs incurred by the Bureau constituted a 
continuing appropriation of funds from the Treasury without fur- 
ther action by Congress. Nevertheless, we specifically held that 
such funds represent appropriated funds which, in the absence of 
specific statutory authorization to the contrary, would be subject to 
the various restrictions and limitations on the use of appropriated 
monies. 35 Comp. Gen. 615, 617. See also 60 Comp. Gen. 323 (1981) 
and decisions cited therein. 

The General Counsel of NCUA cities our decision in 50 Comp. 
Gen. 545 (1971) for the proposition that NCUA is not an appropri- 
ated fund activity. However, in that decision we referred to 35 
Comp. Gen. 615 and distinguished it only for the purposes of the 
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miscellaneous receipts rule regarding the disposition of monies re- 
ceived for lost or damaged goods. 

For the reasons stated in 35 Comp. Gen. 615, we believe that the 
operating monies made available to NCUA under the current pro- 
visions of 12 U.S.C. § 1755 constitute appropriated funds and are 
subject to statutory restrictions on the use of such funds According- 
ly, NCUA’s authority under 12 U.S.C. § 1766 to expend its operat- 
ing funds “as may be necessary and appropriate” to carry out the 
provisions of the Federal Credit Union Act must be exercised in ac- 
cordance with the provisions of 5 U.S.C. Chapter 57, Subchapter II, 
as implemented by the FTR and interpreted by decisions of this 
Office. 

The General Counsel of NCUA contends that, even if NCUA’s 
authority to reimburse Mr. Callahan for relocation expenses is cir- 
cumscribed by the provisions of 5 U.S.C. Chapter 57, Subchapter II, 
sections 5722 and 5723 should not be construed as exclusively defin- 
ing the situations in which an individual may be reimbursed for 
expenses incurred in reporting to his first duty station. In support 
of this contention, he argues that, had Congress intended to gener- 
ally proscribe payment of relocation allowances to new appointees, 
language to that effect would have been included in sections 5722 
and 5723, or in a separate section of 5 U.S.C. Chapter 57, Sub- 
chapter II. Further, the General Counsel of NCUA maintains that 
our interpretation of sections 5722 and 5723 as impliedly prohibit- 
ing the payment of relocation expenses to categories of new appoin- 
tees not specifically mentioned therein rests on a principle of 
stautory construction which is subject to question. Finally, he sug- 
gests that the sole purpose of sections 5722 and 5723, read in their 
entirety, is to condition the payment of relocation expenses to the 
specified new appointees on the completion of required periods of 
service. 

As indicated previously, this Office has long held that an employ- 
ee must bear the expenses of travel to his first permanent duty sta- 
tion in the absence of statutory authorization to the contrary. The 
General Counsel of NCUA does not contend that there is statutory 
authorization for the payment of relocation allowances to presiden- 
tial appointees. Infact, he does not dispute our conclusion that the 
only statutory authorization for payment of relocation expenses to 
new appointees is found in 5 U.S.C. §§ 5722 and 5723, which pro- 
vides that new appointees who are assigned overseas or are serving 
in SES or manpower shortage possitions may be reimbursed the 
travel and transportation expenses they incur in reporting to their 
first duty stations. While the General Counsel of NCUA argues 
that, for various reasons, sections 5722 and 5723 cannot be con- 
strued as exclusively defining the situations in which new appoint- 
ees may be paid relocation allowances, FTR para. 2-1.5e(1\b), im- 
plementing those statutes, prohibits the allowance of relocation ex- 
penses to new employees who are not assigned overseas or appoint- 
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ed to SES or manpower shortage positions. As a regulation issued 
pursuant to statutory authority, FTR para. 2-1.5e(1)(b) has the 
force and effect of law. James Pakis, B-193616, February 14, 1979; 
and 54 Comp. Gen. 638, 640 (1975). 

Accordingly, since Mr. Callahan was not assigned overseas or ap- 
pointed to an SES or manpower shortage position, NCUA has no 
authority to reimburse him for the travel and transportation ex- 
penses he incurred in reporting to his first duty station. 

The General Counsel of NCUA states, however, that the charge 
to its operating fund for Mr. Callahan’s relocation expenses has 
been transferred to the accounts of NCUA’s Central Liquidity Fa- 
cility (CLF). The CLF was created by Public Law 95-630, 92 Stat. 
3680, November 10, 1978, an amendment to the Federal Credit 
Union Act, in order “to improve the general financial stability by 
meeting the liquidity needs of credit unions and thereby encourage- 
ing savings, support consumer and mortgage lending, and provide 
basic financial resources to all segments of the economy.” 12 U.S.C. 
§ 1795. It was established as a mixed-ownership Government corpo- 
ration under 31 U.S.C. § 856 (now 31 U.S.C. § 9101(2\G), as codified 
by Public Law 97-258, 96 Stat. 877, 1041 September 13, 1982), that 
would “exist within the National Credit Union Administration and 
be managed by the Board.” 12 U.S.C. § 1795b. 

The General Counsel of NCUA maintains that Mr. Callahan may 
be regarded as an employee of CLF since, as Chairman of NCUA’s 
Board, he is responsible for managing the CLF. The General Coun- 
sel further argues that CLF is a Government-controlled corpora- 
tion, and, under 5 U.S.C. § 5721 (1976), its employees are not sub- 
ject to the relocation expense provisions of 5 U.S.C. Chapter 57, 
Subchapter II. On this basis, he argues that the CLF is free to im- 
plement its own policy with respect to reimbursement of the ex- 
penses incurred by Mr. Callahan. 

We need not address the question whether CLF may establish its 
own policies regarding reimbursement of its employees’ moving ex- 
penses, since it is clear that Mr. Callahan is an employee of NCUA, 
not CLF. The CLF, although established within NCUA, is expressly 
granted a separate identity as a mixed-ownership Government 
corporation. Management of that corporation constitutes only one 
of Mr. Callahan’s responsibilities as Chairman of NCUA’s Board of 
Directors. As a Board member, he is also responsible for charter- 
ing, examining, insuring, and supervising Federal credit unions, 
and for administering the National Share Insurance Fund. 

Moreover, accounting and payroll data we obtained from NCUA 
shows that Mr. Callahan’s salary is paid entirely from NCUA’s op- 
erating fund, without reimbursement from funds allocated to CLF. 
As noted above, Mr. Callahan occupies a position in Level III of the 
Executive Schedule. See 5 U.S.C. § 5314. In contrast, we have been 
advised that although the salaries of CLF employees may be paid 
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initially from NCUA’s operating fund, CLF fully reimburses NCUA 
for those payments on a monthly basis. 

Since Mr. Callahan must be regarded as an employee of NCUA, 
CLF’s assumption of the charge for his relocation expenses has no 
bearing on his entitlement to such expenses. Accordingly, for the 
reasons stated above, we hold that Mr. Callahan was not entitled to 
be reimbursed for the travel and transportation expenses he in- 
curred in reporting to his first duty station. Since this overpayment 
is not subject to waiver under 5 U.S.C. § 5584 (1982), Mr. Callahan 
must reimburse NCUA for these expenses. 


[B-211001] 
Subsistence—Per Diem—Military Personnel—Field Duty 


Under the statute authorizing per diem and other travel allowances for service 
members on official travel assignments, no per diem at all is ordinarily payable for 
periods of an assignment that are properly classified as “field duty,” since ordinarily 
service members have no additional living expenses during such periods. Superseded 
provisions in the Joint Travel Regulations are not interpreted as making sleeping 
and subsistence conditions the sole criteria for determining whether field duty is in- 
volved because the statutory authority for payments of per diem does not authorize 
denial without reference to the type of duty being performed. 


Subsistence—Per Diem—Military Personnel—Field Duty 


In 1982 a group of marines on a temporary duty assignment at Fort Bragg, North 
Carolina, were billeted in on-post barracks and received their meals in adjacent 
dining halls. In determining that the assignment was “field duty” for which no per 
diem was payable the appropriate authority noted that the buildings used were not 
suitable for regular use, one of the criteria in the regulations then in effect under 
which “field duty” determinations could: be justified. The fact that the facilities 
were regular barracks and messhalls does not preclude a determination that they 
were occupied under field duty conditions. 


Matter of: Captain Steven B. Sonnenberg, USMC, November 
15, 1983: 


The question presented is whether Captain Steven B. Sonnen- 
berg, USMC, may receive per diem claimed for a temporary duty 
assignment at Fort Bragg, North Carolina, notwithstanding an ad- 
ministrative determination that the assignment constituted “duty 
under field conditions.” In view of the fact that the regulations con- 
cerning field duty determinations did not clearly preclude this de- 
termination, we affirm the administrative action and deny Captain 
Sonnenberg’s claim for per diem.! 


1This action is in response to a uest from the Disbursing Officer, Marine 
Corps Air Station El Toro, Santa Ana, California, for an advance decision concern- 
ing the propristy of issuing payment on a travel voucher submitted —— Son- 


nenberg. The request was forwarded here on March 1, 1983; by the Department of 
Defense Per Diem, Travel and Transportation Allowance Committee after being as- 


signed PDTATAC Control No. 83-8. 
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Facts 


In January 1982 Captain Sonnenberg was selected to participate 
in the joint service readiness exercise designated as “Gallant 
Knight 82.” At that time his permanent duty assignment was at 
Marine Corps Air Station El] Toro, Santa Ana, California. By orders 
dated January 19, 1982, he and other marines stationed at El Toro 
who had also been selected were directed to proceed to Fort Bragg, 
North Carolina, to perform 15 days of temporary additional duty as 
participants in the exercise, and then to return to El Toro when 
the exercise was completed. The travel orders provided “Per diem 
is authorized, except for days which are designated as ‘duty in the 
field’. Such periods will be endorsed on orders at termination of 
TAD.” They also provided “ “These orders involve participation in 
field duty, as defined in the JTR and Navy Travel Instructions.’ ” 

In compliance with their orders, Captain Sonnenberg and the 
other marines traveled as a group from El Toro to Fort Bragg on 
January 21, 1982. When they arrived at Fort Bragg they were as- 
signed billets in several on-post Army barracks. These barracks 
were two-story buildings that had been constructed during World 
War II. In addition, the marines were assigned two other buildings 
of the same age which were located immediately adjacent to their 
barracks to use as their messhalls. The marines used the buildings 
assigned to them as their living quarters and dining halls through- 
out the 2-week period of the joint service exercise. They returned to 
El Toro from Fort Bragg on February 3, 1982, when the exercise 
was completed. 

After the marines returned from their assignment at Fort Bragg, 
their temporary additional duty orders were endorsed to reflect 
that they had performed “duty under field conditions” during the 
entire period of the assignment. This endorsement was based on a 
determination of conditions that had been made by the senior offi- 
cials in charge of the exercise. 


Issues Presented 


The administrative determination that the marines’ assignment 
at Fort Bragg constituted “duty under field conditions,” if correct, 
would operate to preclude payment of per diem allowances to 
them. Captain Sonnenberg filed a claim for per diem with his dis- 
bursing office because he believed that the determination was in- 
correct under the regulations then in effect, since the marines had 
used permanent barracks and dining halls during their assignment 
at Fort Bragg. 

The officials responsible for the determination subsequently sug- 
gested that the “field duty” designation had been correct under the 
regulations then in effect because the barracks and dining halls 
used by the marines at Fort Bragg were “not suitable for regular 
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occupancy” or “regular meal service,” and they added this explana- 
tion: 

* * * These buildings are of similar construction to others at Ft Bragg that are 
used as permanent facilities. However, the buildi assigned for the use of [the ma- 


rines] have not been renovated and are not utilized by Ft Bragg for regular occupan- 
cy or permanent messing of soldiers. 


Statute and Regulations 


Under regulations prescribed by the Secretaries concerned, a 
member of a uniformed service is entitled to travel and transporta- 
tion allowances for travel performed under orders away from his 
designated post of duty. 37 U.S.C. § 404. 

Implementing regulations issued by the service secretaries are 
contained in Volume 1 of the Joint Travel Regulations (1 JTR). 
Those regulations authorize payment of per diem for all periods of 
temporary duty to defray the cost of quarters, meals, and other re- 
lated incidental expenses. 1 JTR, paragraphs M4200 and M4202-1. 
The regulations prescribe per diem rates, with appropriate reduc- 
tions when the service member is furnished with Government 
quarters and with meals in a Government mess. 1 JTR, paragraph 
M4205. 

However, the Joint Travel Regulations generally prohibit pay- 
ment of any per diem to a service member for periods when he is 
performing field duty during a travel assignment. Prior to October 
1, 1980, the regulations stated that “No per diem allowance is pay- 
able while a member is participating in maneuvers, field exercises, 
simulated war games, training encampments for the reserve com- 
ponents or Reserve Officer Training Corps students, and other sim- 
ilar activities, including duty as observer or umpire.” See 1 JTR, 
paragraph M4201-8 (change 327, May 1, 1980, superseded). 

The Joint Travel Regulations were revised by change 332 of Octo- 
ber 1, 1980, to rescind paragraph M4201-8 and to replace it with 
this new paragraph: 

M4213 MANEUVERS, FIELD EXERCISES, SIMULATED WAR GAMES, 
TRAINING ENCAMPMENTS, AND OTHER SIMILAR ACTIVITIES 

A member participating in maneuvers, field exercises, war games, training en- 


campments for the Reserve Compounds or ROTC students, and similar activities, in- 
cluding duty as observer or umpire, shall be entitled to per diem as follows: 


b. Per Diem Is Not Authorized Under Field Conditions When: 
1. both Government rations in kind, including field rations, and Government 
quarters are available, whether or not such rations and quarters are used * * * 


In addition, change 332 added this definition to Appendix J of the 
regulations: 


DUTY UNDER FIELD CONDITIONS—A member is performing duty under field 
a when sleeping accommodations and subsistence are available under these 
conditions: 

1. Sleeping Accommodations Under Field Conditions. Accommodations normally 
associated with duty under field conditons (such as tentage, dugouts, lean-tos, other 
structures not suitable for regular occupancy) for which no service charge is made. 
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Subsistence Under Field Conditions. Rations prepared ina field kitchen or 
dinine facility (including kitchen and dining facilities provided under a mobility 
concept or other facilities not suitable for regular meal service) or cold prepared ra- 
tions common to the operation and made available to the participants. 

On March 1, 1983, these provisions were in turn rescinded by 
change 361 to the Joint Travel Regulations. Change 361 added 
paragraph M4201-19 to the regulations, which is currently in effect 
and which provides that a service member on field duty is not enti- 
tled to per diem except in certain prescribed circumstances. The 
change also added the following definition of “field duty” to Appen- 
dix J of the regulations: 

FIELD DUTY—All duty under orders with troops operating against an enemy, 


actual or potential; or serving with troops participating in manuevers, war games, 
field exercises, or similar types of operations, an 


1. the member is subsisted in a Government mess or with an organization draw- 


ing field rations, and is quartered in accommodations normally associated with field 
exercises * * 


Discussion 


The per diem allowance authorized by statute is for the purpose 
of reimbursing service members for their “actual and necessary ex- 
penses” of subsistence while in a travel status away from their per- 
manent duty stations. 37 U.S.C. § 404(d\(2). Under the implement- 
ing regulations, a service member on a routine temporary duty as- 
signment is generally paid a per diem allowance to cover his addi- 
tional living expenses. If a member in that situation is furnished 
quarters and meals by the Government, a per diem allowance at a 
substantially reduced rate is still payable to cover his other inci- 
dental subsistence expenses for laundry service, etc. See, e.g., 31 
Comp. Gen. 501 (1952); and Matter of Campbell, B-205354, June 2, 
1982. 

However, we have long held that under the governing provisions 
of statute no per diem at all may ordinarily be authorized for a 
service member performing field duty or duty under field condi- 
tions, since ordinarily the member has no additional living ex- 
penses whatever. That is, the member in that situation has no ad- 
ditional expenses for meals or lodgings, and ordinarily he has no 
need or occasion to make any out-of-pocket expenditures to cover 
the other incidental subsistence costs normally associated with offi- 
cial travel. See, e.g., 35 Comp. Gen. 555 (1956); and compare Matter of 
Per Diem for Multinational Force, B-209342, July 11, 1983. 

As indicated, since 1980 there have been two changes to provi- 
sions of the Joint Travel Regulations describing assignments which 
are to be classified as “field duty” or “duty under field conditions.” 
Under the regulations in effect prior to October 1980, as well as 
those currently in effect which were adopted on March 1, 1983, the 
classification is based on a determination of whether the basic 
character and conditions of the assignment come within the gener- 
ally recognized and accepted meaning of the term “field duty.” See 
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44 Comp. Gen. 405 (1965); and compare Matter of Davis, B-209342, 
June 1, 1983. 

The definition of field duty in Appendix J, 1 JTR (change 332, 
October 1, 1980, superseded), which was in effect at the time of 
Captain Sonnenberg’s assignment at Fort Bragg in 1982, empha- 
sizes suitability of sleeping accommodations and subsistence or 
messing facilities as the criteria for determining the existence of 
“field duty” conditions. However, language of paragraph M4213, 1 
JTR, in force at that time recognizes that the nature of the duty is 
also for consideration. Sleeping and subsistence criteria in them- 
selves do not furnish a complete basis for determining whether 
field conditions are present so as to warrant a determination that 
no per diem during an official travel assignment will be allowed. 
Therefore, we do not read those regulations as prescribing the 
sleeping and subsistence criteria as the sole criteria for determin- 
ing whether field duty was involved. Nevertheless, those criteria 
were factors which could properly be considered in making the de- 
termination, and a finding that sleeping and subsistence conditions 
were not suitable for regular use would tend to support a determi- 
nation that duty under field conditions prevailed. 

The primary responsibility for making determinations of the 
type in question rests with the concerned military commanders 
who are most closely familiar with the actual facts and circum- 
stances, and we have consistently held that their determinations 
regarding existing conditions as incorporated by endorsement in 
travel orders are to be accepted as correct unless shown by con- 
crete factual information to be clearly erroneous. See, e.g., 37 
Comp. Gen. 683, 685 (1958); 44 id. 405, cited above; 44 id. 740, 743 
(1965); and Matter of Komm, B-184504, April 4, 1977. In the present 
case, Captain Sonnenberg’s orders directed participation in a 
combat readiness exercise involving field duty, and the correctness 
of the field duty determination contained in the endorsement to 
those orders is questioned solely on the basis of the sleeping and 
subsistence facilities used in the exercise. 

Since we have concluded that the sleeping and subsistence facili- 
ties provided Captain Sonnenberg during the period of temporary 
duty involved did not preclude a determination that field duty was 
involved, we do not question the determination that the period was 
in fact a period of field duty. Accordingly, his claim for per diem 
for the period he was on duty at Fort Bragg may not be allowed. 
The submitted voucher may not be approved for payment and will 
be retained here. 
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[B-212599} 


Claims—Assignments—Assignment of Claims Act—Notice 
Requirements—Noncompliance 


The Assignment of Claims Act requires, for the Government’s protection, that the 
assignee file written notices of the assignment with the contracting officer and. the 
disbursing officer designated to make payme mt. Where the assignee notified the con- 
tracting officer but failed to notify the disbursing officer, who had no other reason 
to know of the assignment, and the disbursing officer then paid the assignor, the 
assignee’s claim for a second payment is denied. 


Matter of: Bank Leumi Le-Israel, B.M., November 15, 1983: 


The Department of the Air Force requests our decision as to the 
propriety of paying Bank Leumi Le-Israel, B.M.’s claim for 
$31,921.80, arising from the apparent assignment to the bank of 
proceeds from Air Force contract No. F04609-82-C-0025. We do not 
believe the claim should be paid. 

The contract for the rental of rooms was awarded to Silver Lakes 
Lodge on March 3, 1982, for $43,921.80. The period of contract per- 
formance was March 13 through April 17, 1982. On March 1, the 
Air Force made a $12,000 advance payment to Silver Lakes Lodge 
as requested by the firm pursuant to the contract’s advance pay- 
ment clause. 

By letter dated March 12 the contractor requested the Air Force 
Accounting and Finance Officer to send all future payments under 
the contract to the Desert Community Bank of Victorville, Califor- 
nia, made out to Silver Lakes Lodge. Twelve days later, despite 
paragraph 12 of the contract’s advance payment clause prohibiting 
assignment of the contract or any claim arising under it to any 
party, bank, trust company or other financial institution, the con- 
tractor executed an assignment to the claimant of all sums due and 
owing under the contract. The claimant advised the contracting of- 
ficer of the assignment by letter of March 24, and the contracting 
officer signed the assignee’s Consent and Acceptance form, thereby 
acknowledging the assignment and consenting to pay the remain- 
ing monies due directly to the assignee. The assignee, however, did 
not notify the disbursing officer of the assignment as required by 
the Assignment of Claims Act of 1940, 31 U.S.C. § 3727 (formerly 31 
U.S.C. § 203 (1976)) and 41 U.S.C. §15, and by the implementing 
Defense Acquisition Regulation (DAR) § 7-103.8 (1976 ed.). 

A final payment of $31,921.80 was made to the Desert Communi- 
ty Bank to the account of Silver Lakes Lodge on April 23, as re- 
quested by the contractor’s letter of March 12. Subsequently, Bank 
Leumi Le-Israel, B.M. submitted its claim. 

The Assignment of Claims Act expressly requires that the assign- 
ee file a written notice of the assignment with the contracting offi- 
cer and the disbursing officer designated to make payment. In this 
instance, it is undisputed that while the contracting officer had 
notice of the assignment, the assignee did not notify the disbursing 
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officer, and the disbursing officer did not otherwise know of the as- 
signment. We denied a similar claim where the assignee gave 
notice to the contracting officer and not to the disbursing officer, 
on the basis that because the assignee had the statutory responsi- 
bility for giving proper notice, the assignee must bear the risk of 
any resulting delay in notifying the disbursing officer. B-159494, 
September 2, 1966. 

The Air Force, while aware of our 1966 holding, is concerned 
about the Court of Claims’ decision in Tuftco Corporation v. United 
States, 614 F.2d 740 (Ct. C1. 1980), and our reference to it in Centen- 
nial Systems, Incorporated, 61 Comp. Gen. 53 (1982), 82-2 CPD 403, 
since both cases allowed claims by assignees who failed to furnish 
notice of the assignments. In both cases the assignments were held 
to be binding on the Government because the Government none- 
theless had knowledge of the assignment before any contract funds 
were paid. The Air Force is concerned because here the contracting 
officer signed the assignee’s Consent and Acceptance form so that 
at least he knew of the assignment. 

Neither Tuftco nor Centennial, however, suggests a departure 
from the rule we articulated in 1966. In Tuftco, despite the notice 
failure, the disbursing officer knew of the assignment since he had 
sent partial payments to the assignee before sending the disputed 
payments to the assignor. The court noted that the Government 
thus was aware of, assented to and recognized the assignment, and 
the court therefore would not permit the Government to avoid lia- 
bility for later payments to the assignor based on the fact that the 
notice technically had not been proper. In Centennial, the Govern- 
ment had sent the assignee a letter recognizing the assignment, the 
assignor’s invoice stated that payment should be made to the as- 
signee, and, most importantly for purposes of the claim now in 
issue, the assignee’s failure to furnish proper statutory notice had 
not stripped the Government of the Assignment of Claims Act’s 
protection against double payments since no payment had been 
made. (We also allowed the assignee’s claim for another sum that 
erroneously had been paid to the assignor after proper notice of the 
assignment.) 

Here, however, $31,921.80 was paid to the assignor because, 
unlike the situations in Tuftco and Centennial, the disbursing offi- 
cer had no reason to know of the assignment. One of the purposes 
of the prohibitory aspects of the Assignment of Claims Act is to 
prevent possible multiple payment of claims. By allowing the as- 
signee’s claim in this case, we would be condoning a double pay- 
ment that the assignee itself caused by failing to meet its statutory 
responsibility regarding notice under the Assignment of Claims 
Act. 

In view of the above, and the Assignment of Claims Act’s pur- 
pose to protect the Government from precisely this sort of claim for 
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second payment, see 47 Comp. Gen. 522, 524 (1968), we do not be- 
lieve payment should be made. 


[B-211207] 


St. Elizabeths Hospital—Indigent Patients—Appropriation 
Chargeable—Commitment Ordered by Federal Court 


The District of Columbia, rather than the United States District Court for the Dis- 
trict of Columbia, is financially responsible for services provided by Saint Elizabeths 
eo to indigent patients committed pending restoration of competency to stand 
trial or after acquittal in the District Court by reason of insanity when such pa- 
tients are D.C. residents. 


St. Elizabeths Hospital—Indigent Patients—Appropriation 
Chargeable—Commitment Ordered by Federal Court 


The costs of care provided to indigent patients who are not residents of the District 
of Columbia who are committed to Saint Elizabeths Hospital pending restoration of 
competency to stand trial or after acquittal by reason of insanity should be paid 
from the Federal appropriation for Saint Elizabeths Hospital. 


Matter of: Liability of Federal Judiciary for Services Provided 
by Saint Elizabeths Hospital to Defendants Acquitted by 
Reason of Insanity, November 17, 1983: 

The General Counsel for the Administrative Office of the United 


States Courts has asked whether the Federal judiciary is liable for 
the expense of services provided by Saint Elizabeths Hospital to 


persons committed there by the United States District Court for 
the District of Columbia under section 24-301 of the District of Co- 
lumbia Code. Before deciding this issue, we solicited and received 
the views of the Department of Health and Human Services and of 
Saint Elizabeths Hospital. As will be explained below, in our opin- 
ion the Federal judiciary is not liable for such expenses. The costs 
associated with the hospitalization of indigent ! D.C. residents com- 
mitted by the District Court should be borne by the District, while 
the expenses of services provided by Saint Elizabeths to patients 
committed by the District Court pursuant to section 24-301 who 
are not District residents should continue tu be charged to the Fed- 
eral appropriation for Saint Elizabeths Hospital. 

Section 24-301 of the D.C. Code provides for the commitment of 
two classes of defendants: (1) those found incompetent to stand 
trial, and (2) those found not guilty of a criminal offense by reason 
of insanity. We focus first on the latter class since the submission 
indicates that the “vast majority” of the charges for which the Ad- 
ministrative Office has been billed represent inpatient care of pa- 
tients committed after acquittal by reason of insanity. Subsection 


1Since D.C. Code §24-301(f) explicitly provides that “[w]Jhen an accused person 
shall be acquitted solely on the ground of insanity and ordered confined in a hospi- 
tal for the mentally ill, such person and his estate shall be oun with the ex- 

nse of this support in such hospital,” our decision is concerned only with financial 
iability for the expenses of indigent patients. 
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(d\(1) provides that any person acquitted be reason of insanity shall 
be committed to a hospital for the mentally ill until such time as 
he is eligible for release pursuant to subsections (d) or (e) of section 
24-301. Subsection (d\(2) entitles an individual committed after an 
acquittal to a hearing within 50 days of his confinement to deter- 
mine whether he is entitled to release from custody. The person 
confined must prove by a preponderance of the evidence that he is 
entitled to release. Subsection (e) provides for the unconditional or 
conditional release of an individual when the superintendent of the 
hospital certifies and the court agrees that such individual has re- 
gained his sanity and will not in the foreseeable future pose a 
threat to himself or others. 

The General Counsel of the Administrative Office notes that the 
mandatory commitment provision of D.C. Code § 24-301(d) has been 
applied to persons acquitted in the courts of the United States lo- 
cated in the District of Columbia as well as to persons acquitted in 
the local courts of the District. See United States v. Henry, 600 F.2d 
924, 926 (D.C. Cir. 1979). He also points out that the statute itself 
contemplates application to the Federal courts. See, e.g., D.C. Code 
§ 24-301()). 

Saint Elizabeths first billed the U.S. District Court for the Dis- 
trict of Columbia for expenses incurred during the month of Octo- 
ber 1982. At that time, che Hospital indicated that its authority for 
doing so was contained in OMB Bulletin 82-9, which had an effec- 
tive date of October 1, 1982. The Hospital now argues that its au- 
thority to bill and collect these charges is contained in Public Law 
97-377 (December 21, 1982), which authorizes the Secretary of 
Health and Human Services to “bill and collect from (prospectively 
or otherwise) individuals, the District of Columbia, Executive agen- 
cies, and other entities” for services provided by Saint Elizabeths. 
(This provision has been codified at 24 U.S.C. § 168b.) Although 
Saint Elizabeths no longer cites OMB Bulletin 82-9 as authority for 
its billing procedures, we must determine whether the Bulletin pro- 
vided for the billing of the courts prior to passage of Public Law 
97-377 on December 21, 1982. As will be explained in the following 
paragraph, we believe it did not, and thus that the bills submitted 
to the U.S. District Court for services provided during the months 
of October and November 1982, and during the month of December 
1982 prior to the 21st, should not be paid. 

OMB Bulletin No. 82-9 (March 24, 1982) implemented 24 U.S.C. 
§ 168a, a statutory provision originally enacted in 1947. Section 
168a provides that: 

Any executive department of the Federal Government (including any agency, inde- 
— establishment, or wholly owned instrumentality thereof, and including the 

trict of Columbia) requiring Saint Elizabeths Hospital to care for patients for 
whom such department is responsible, shall, except to the extent that the expense of 
such care is authorized to be paid from — riations to the hospital for the care of 


patients, pay by check to Saint Elizabet ospital, upon the Superintendent’s re- 
quest, either in advance or by way of reimbursement at the end of each calendar 
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month or calendar quarter, such amounts as the Superintendent calculates to be 
due for such care on the basis of a per diem rate approved by the Office of Manage- 
ment and Budget. [Italic supplied.] 

Since the statue requires payments by executive departments only, 
and does not mention the judicial branch, the OMB Bulletin imple- 
menting it should be viewed as being of corresponding breadth. We 
note that OMB has addressed Bulletin 82-9 to “the heads of execu- 
tive departments and establishments,” and that nothing in the lan- 
guage of the bulletin itself implies that OMB views its instructions 
as applying to the judiciary. We therefore conclude that Bulletin 
82-9 does not apply to the Federal courts. 

We turn next to the question of whether Public Law 97-377 au- 
thorizes the Secretary of Health and Human Services to bill the 
United States District Court for the District of Columbia for the 
cost of care provided to a defendant acquitted by reason of insanity. 
Our review of the legislative history of the provision authorizing 
the billing of “individuals, the District of Columbia, Executive 
agencies and other entities” reveals congressional support for the 
general concept proposed in the Fiscal Year 1983 Budget of requir- 
ing “full payment from Federal agencies for the cost of care pro- 
vided at [Saint Elizabeths Hospital] to individuals for whom they 
are responsible.” Major Themes and Additional Budget Details, 
Fiscal Year 1983, p. 102. See H. Rep. No. 97-894, 97th Cong., 2d 
Sess. 65 (1982); S. Rep. No. 97-680, 97th Cong., 2d Sess. 69 (1982). 

In response to our request for comments on the extent to which 
the courts are “responsible” (as that term is used above) for defend- 
ants who are found not guilty by reason of insanity, the Secretary 
of Health and Human Services expressed the opinion that “the 
Federal courts, which have ultimate authority for, and in fact con- 
trol, both admission and discharge of the patients in question, are 
‘responsible’ for these patients and should, in accordance with 
Public Law 97-377, bear the cost of care provided to them.” The 
Secretary indicated that she had reached this conclusion based on 
an analysis prepared by the Chief of the Legal Office of Saint Eliza- 
beths. A copy of this memorandum was enclosed with her letter. 

The Saint Elizabeths memorandum argues that in committing a 
defendant to Saint Elizabeths, a Federal court “is exercising a sig- 
nificant degree of discretion, first in the selection of [the hospital] 
as the proper place of commitment, and second, in its decision 
(based on its consideration of evidence at a hearing) to continue the 
hospitalization of the defendant at [Saint Elizabeths].”” We do not 
view a court as exercising a significant degree of discretion in se- 
lecting Saint Elizabeths as the proper place of commitment given 
the fact that the District does not have facilities of its own to pro- 
vide for the care of its mentally ill. See District of Columbia v. 
Moxley, 471 F. Supp. 777, 780 (D.D.C. 1979). We agree with Saint 
Elizabeths that the courts are responsible for determining when a 
patient may be released from the hospital, but this would not 
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appear to be the sort of responsibility that the Administration had 
in mind when it proposed the language regarding the reimburse- 
ment of Saint Elizabeths by Federal agencies which was enacted as 
part of Public Law 97-377. 

In our opinion the Administration intended that only Federal 
agencies that have financial responsibility for individuals who are 
committed to Saint Elizabeths be required to reimburse the Hospi- 
tal for the cost of care rendered. In proposing a reduced Federal 
subsidy for the Hospital for fiscal year 1984, the Office of Manage- 
ment and Budget projected that the Saint Elizabeths operating 
budget would be funded in part by “an estimated $12 million for 
reimbursements from Federal agencies whose beneficiaries receive 
care.” Major Themes and Additional Budget Details, Fiscal Year 
1984, p. 148. We understand this to mean that an agency which has 
a statutory responsibility to provide financial support to a particu- 
lar class of individuals, which is relieved of a portion of that finan- 
cial responsibility due to the commitment of certain members of 
the class to Saint Elizabeths, must reimburse the Hospital for those 
costs. The Federal courts are not relieving themselves of financial 
responsibility when they acquit a defendant on the basis of insan- 
ity and order him committed to St. Elizabeths. The courts would not 
be financially responsible for the care of the individual if he were 
acquitted and released or convicted and sentenced to prison. 
We accordingly conclude that Public Law 97-377 does not authorize 
the Secretary of Health and Human Services to bill the United 
States District Court for the District of Columbia for the cost of 
care to a defendant acquitted by reason of insanity. 

We note also that no mention is made in the Judiciary appropri- 
ation for fiscal year 1983 of using Federal court funds to reimburse 
Saint Elizabeths for the cost of caring for patients committed after 
insanity acquittals. See S. 2956 (97th Cong.), as incorporated in 
Public Law 97-377, § 101(d); S. Rep. No. 97-584, 97th Cong., 2d Sess. 
64-71 (1982). Given the magnitude of the sums billed to the District 
Court for the care of patients committed to Saint Elizabeths (the 
Administrative Office projects that these billings will amount to 
approximately $2.7 million annually), we would expect to see some 
recognition that new financial responsibility was being added in 
the Judiciary appropriation bill or report. 

In our view, it is the District of Columbia which is financially re- 
sponsible for patients who are District residents. The District has 
the statutory responsibility to pay for the care and treatment of its 
residents who are mentally ill and indigent. D.C. Code §§ 32-601, 
32-605; District of Columbia v. Moxley, supra, at 779-780. The Dis- 
trict’s financial responsibility is not affected by the fact that the 
court ordering commitment is Federal, particularly when it is en- 
forcing a D.C. Code provision. 

The District of Columbia cannot, however, be expected to reim- 
burse Saint Elizabeths for patients who are not D.C. residents. As 
the Saint Elizabeths memorandum points out, section 32-601 of the 
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D.C. Code makes the District of Columbia responsible only for the 
costs of District residents’ hospitalization. We further note, by way 
of analogy, that Chapter 9 of title 21 of the D.C. Code provides for 
the commitment to Saint Elizabeths of mentally ill persons found 
in certain areas under Federal jurisdiction. Section 21-906 states, 
however, that: 

This chapter does not impose upon the District of Columbia the expense of care 
and treatment of a person apprehended, detained, or committed under this chapter, 
unless the person is a resident of the District of Columbia * * *. 

In other words, where a non-resident is committed to Saint Eliza- 
beths pursuant to Federal authority, the District is not financially 
responsible for the costs of care. 

Before closing, we further note that, in our opinion, the Admizis- 
trative Office is not liable for the expenses of defendants found in- 
competent to stand trial and committed pursuant to section 24- 
301(a). We disagree with the argument raised in the Saint Eliza- 
beths memorandum that there is no legal justification for the Ad- 
ministrative Office to accept financial responsibility for defendants 
undergoing pre-trial examinations but to refuse to pay for the care 
of those found incompetent to stand trial. The cost of a psychiatric 
examination of an indigent criminal defendant, for the purpose of 
establishing insanity at the time an offense is committed, is pay- 
able by the Administrative Office of the Courts from the funds ap- 
propriated for the Criminal Justice Act of 1964. 50 Comp. Gen. 128 
(1970). The expense of an examination to determine a defendant’s 
mental competency to stand trial for purposes of 18 U.S.C. § 4244, 
on the other hand, is payable from the Department of Justice ap- 
propriation. Jd. Since there is a statutory basis for payment by the 
Administrative Office of the Courts of the expense of a pre-trial ex- 
amination to establish insanity at the time of commission of a 
crime, and similar authority for charging pre-trial competency ex- 
aminations to the Department of Justice, we cannot agree that 
there is no legal justification for distinguishing between these pre- 
trial examination costs and the costs of caring for a defendant who 
has been found incompetent to stand trial. Furthermore, we think 
that the reimbursement clause of Public Law 97-377 is inapplicable 
to defendants found incompetent to stand trial for the same rea- 
sons that it is inapplicable to those acquitted by reason of insanity. 

In conclusion, we are of the opinion that the Federal courts are 
not legally responsible for reimbursing Saint Elizabeths Hospital 
for the cost of caring for indigent patients committed pending res- 
toration of competency or after acquittal on the basis of insanity. 
The District of Columbia is financially responsible for those pa- 
tients who are D.C. residents. The expenses of patients who are not 
residents of the District should continue to be paid from the Feder- 
al appropriation to Saint Elizabeths Hospital. 
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[B-211399} 


Taxes—State—Gasoline—Vermont—Government Immunity 


Subsequent to decision in 57 Comp. Gen. 59 (1977), which held that the Federal Gov- 
ernment was constitutionally immune from Vermont gasoline tax, Vermont amend- 
ed applicable statute, removing language which placed legal incidence of tax on pur- 
chaser. Legal incidence to tax now falls on seller, and the Federal Government is no 
longer immune from tax. Therefore, 57 Comp. Gen. 59 is no longer for application. 


Matter of: Vermont Gasoline Tax, November 18, 1983: 


This decision is in response to a request from Mr. Walter G. Lo- 
bisser, Chief, Accounting Branch, U.S. Customs Service, Boston, 
Massachusetts, regarding the propriety of payment by the Federal 
Government of the Vermont sales tax on gasoline. We previously 
ruled on this identical question in 57 Comp. Gen. 59 (1977), holding 
that the Federal Government was constitutionally immune from the 
tax. However, since our 1977 decision, the applicable Vermont stat- 
ute has been revised. We now hold that, as a consequence of the 
amendment of the statute, the Federal Government is no longer 
immune from payment of taxes for gasoline purchased at retail in 
Vermont. 

In determining whether the Federal Government may pay a sales 
tax imposed on its purchase of goods and services, this Office ap- 
plies the “legal incidence” test, first employed by the Supreme 
Court in Alabama v. King and Boozer, 314 US. 1 (1941). The Su- 
preme Court distinguished between the economic burden imposed 
on the United States when it must pay more for goods and services 
because of sales taxes levied against the seller of goods to the Gov- 
ernment, and the constitutionally impermissible burden which 
occurs when the Government, as a purchaser of goods, is directly 
liable to the state for taxes imposed on a transaction. In essence, if 
the tax is a tax on the seller and one which he alone is obligated to 
pay, the Government may reimburse the seller for his total cost, 
including tax. However, if the buyer is in any way legally responsi- 
ble for the payment of the tax, the Federal Government as a buyer 
cannot be held responsible for such payment. This principle was 
summarized in 55 Comp. Gen. 1358 (1976), a recent decision of this 
Office regarding the Federal Government’s liability for payment of 
taxes on gasoline imposed by five States: 


The general rule is that if the incidence of a tax, by State law, is placed on the 
vendee (ultimate purchaser), then the United States as the vendee is constitutional- 
ly immune from payment of the tax. On the other hand, if the incidence of the tax 
is on the vendor, the United States would not be constitutionally immune from pay- 
ment thereof; it would be required to bear the economic burden of the tax unless 
the State statutorily exempted sales to the United States from the tax. See Alabama 
v. King and Boozer, 314 U.S. 1 (1941); 24 Comp. Gen. 150 (1944); 32 id. 577 (1953); 33 
id. 453 (1954); and 41 id. 719 (1962). 

In this regard it should be noted that when the incidence of a tax is on the 
vendee, the vendee is liable for and actually pays the tax; the seller acts as the 
State’s agent for collection thereof. When the incidence of the tax falls on the seller 
(vendor), the seller actually pays the tax. However, as with other costs of doing busi- 
ness, the seller may then pass on the amount of the tax to the purchaser; the pur- 
chaser is not paying the tax, but merely reimbursing the seller for that cost. That 





50 DECISIONS OF THE COMPTROLLER GENERAL [63 


the seller is permited (or, in many cases, required) by State law to separately state 
the amount of the tax it must pay on the sale does not change the basic character of 
the transaction. 55 Comp. Gen. at 1359. 


In 57 Comp. Gen. 59 (1977), we considered the legality of pay- 
ment by the Federal Government of the Vermont tax on gasoline 
purchased at the retail level. We held that, because the applicable 
statutory language clearly indicated that the legal incidence of the 
tax fell on the purchaser, the Federal Government was immune 
from payment of the tax. At the time of our decision, the Vermont 
statute in question read, in pertinent part: 

[EJach distributor shall pay to the commissioner a tax of 9 cents a gallon upon 

each gallon of such motor fuel sold by the distributor. The distributor shall collect 
such tax from the dealer and the dealer from the consumer. Vt. Stat. Ann. tit. 32, 
§ 8806 (Supp. 1977). 
Our decision in 57 Comp. Gen. 59 focused on the sentence, “The 
distributor shall collect such tax from the dealer and the dealer 
from the consumer.” We held that this statutory language required 
the retail vendor to collect the tax from the vendee, thereby plac- 
ing the incidence of the tax directly on the Federal Government as 
purchaser, a constitutionally impermissible result. 57 Comp. Gen. 
at 60-61. 

However, in 1979, Vermont amended section 8806 and eliminated 
the sentence “The distributor shall collect such tax from the dealer 
and the dealer from the consumer.” Vt. Stat. Ann. tit. 32, § 8806 
(1981). The Customs Service has supplied us with a copy of an opin- 
ion letter by the Department of the Treasury, Office of General 
Counsel, concluding that, because of the amendment of the statute, 
it “is clear that the legal incidence of the tax falls squarely, and 
only, upon the distributor, * * * and thus the Federal Government 
will no longer be exempt from the payment of the Vermont state 
gasoline tax.” We concur in that determination. With the elimina- 
tion of the requirement that the tax be collected from the dealer 
and then from the consumer, the legal incidence of the tax now 
falls solely on the vendor. We have held in previous similar cases 
that it is permissible for the Federal Government, as a retail pur- 
chaser, to shoulder the economic burden of such state taxes, even 
when those taxes result in increased pump prices. See, eg., 28 
Comp. Gen. 706 (1949) (Washington); 55 id. 1358 (1976) (Pennsylva- 
nia, Hawaii). 

Accordingly, in view of the amendment of the relevant Vermont 
statute, our decision in 57 Comp. Gen. 59 is no longer applicable, 
and payment for purchases of gasoline by the Federal Government 
in Vermont may be inclusive of the amount of tax. 


(B-212816] 


Appointments—Retroactive—Entitlement 


Law clerk to Federal judge was appointed to a grade 11 position although she was 
eligible for a grade 1 ition. She seeks a retroactive ont to the higher 
grade with appropriate backpay. The appointment may not be changed retroactively 
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since there is = evidence of administrative error or a nondiscretionary administra- 
tive policy ras ee the employee be appointed to the highest grade for which 
she a ane eligi ere is no authority to allow the backpay claim on equitable 
grounds. 


Matter of: Debra L. Raskin—Claim for Retroactive 
Appointment to Higher Grade Position, November 18, 1983: 


ISSUE 


The issue in this decision is whether an employee who was ap- 
pointed to a grade lower than that for which she was eligible is en- 
titled to have her appointment retroactively changed to the higher 
grade with appropriate backpay. We hold that the appointment 
may not be changed retroactively since there is no evidence that a 
nondiscretionary administrative policy required that the employee 
be appointed to the highest grade for which she was eligible. 


BACKGROUND 


Mr. William R. Nichols, General Counsel, Administrative Office 
of the United States Courts, requests our decision whether Ms. 
Debra L. Raskin may be retroactively appointed to grade JSP-12, 
effective August 30, 1982, and awarded backpay from that date to 
May 30, 1983.1 

On August 30, 1982, Ms. Raskin was appointed as a law clerk for 
the United States District Court for the Southern District of New 
York. At the request of the U.S. District Court judge responsible 
for her appointment, Ms. Raskin was placed in grade JSP-11. Appar- 
ently, the judge believed that, based on Ms. Raskin’s experience, 
grade JSP-11 was the highest grade for which she was eligible. 

Later, the judge learned that Ms. Raskin had been eligible for 
grade JSP-12 at the time of her appointment since she was a 
member of a state bar and had more than 2 years of prior legal 
experience. Consequently, by letter of May 19, 1983, he requested 
that the Administrative Office’s Division of Personnel retroactively 
appoint Ms. Raskin to the higher grade effective August 30, 1982. 
The Division of Personnel agreed to promote Ms. Raskin to grade 
JSP-12 effective May 30, 1983, but disallowed a retroactive ap- 
pointment change. 

Ms. Raskin contends that she is entitled to a retroactive salary 
adjustment under the authority of the Back Pay Act, as amended, 
5 U.S.C. § 5596 (1982), and in accordance with the rules applicable 
to retroactive promotions, expressed in our decision 54 Comp. Gen. 
888 (1975). In that decision, we stated that a personnel action may 
not be made retroactively effective unless a clerical or administra- 
tive error (1) prevented a personnel action from taking effect as 


1The designation “JSP” refers to the Judicial Sal , @ Classification ——_ 
for employees of the Federal courts. See 28 U.S.C. § anes (1982). The grades and 
steps correspond with those of the General Schedule. 





52 DECISIONS OF THE COMPTROLLER GENERAL (63 


originally intended, (2) deprived an employee of a right granted by 
statute or regulation, or (3) would result in failure to carry out a 
nondiscretionary administrative regulation of policy if not adjusted 
retroactively. 

Ms. Raskin alleges that several factors contributed to an admin- 
istrative error which frustrated the judge’s original intention of ap- 
pointing her to the highest grade for which she was eligible. In this 
regard, she has furnished evidence indicating that neither the 
judge nor his secretary was aware at the time of her appointment 
that she was qualified for placement in grade JSP-12. She states 
that this situation resulted from the Administrative Office’s failure 
to adequately inform Federal judges of the criteria for appointing 
and promoting law clerks to positions in grades JSP-9 through 13. 
Additionally, Ms. Raskin states that the Administrative Office’s Di- 
vision of Personnel was aware of her qualifications and experience 
when it processed the judge’s request for her appointment to grade 
JSP-11, and, therefore, should have alerted him to her eligibility 
for grade JSP-12. 

Ms. Raskin further states that “it is not at all clear that the 
judge had discretion not to appoint me to JSP-12-1, given my prior 
experience.” In support of this contention, she has submitted ad- 
ministrative instructions describing the eligibility requirements for 
law clerk positions in grades JSP-9 through 13. The pertinent 
instructions read as follows: 


LAW CLERK TO A FEDERAL JUDGE 


Qualifications 


To qualify for the position of law clerk to a Federal Judge, a person must be a law 
school graduate * * * and must have the following experience: 


Years of Total 
JSP grade level Years of general experience specialized years of 
experience experience 


1 Must be a member of the bar of a state, territorial or Federal Court of general 
jurisdiction. 

2 A minimum of 5 years service in this position. * * * 

Ms. Raskin interprets the above-quoted instructions as requiring 
Federal judges to appoint an attorney with more than 2 years of 
prior legal experience to a position at the grade JSP-12 level. On 
this basis, she maintains that she is entitled to a retroactive salary 
adjustment under our decision in Richard Siriani, B-181223, Feb- 
ruary 19, 1975. As will be more fully discussed below, we held in 
Siriani that an individual who initially was appointed to the posi- 
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tion of Attorney-Adviser, grade GS-9, was entitled to a retroactive 
appointment to grade GS-11 where it appeared that the agency 
had an established practice of hiring entry-level attorneys at grade 
GS-11 when they met certain eligibility requirements. 

The Administrative Office denies that Ms. Raskin’s appointment 
to grade JSP-1 constituted an administrative error which may be 
corrected retroactively. Specifically, the Administrative Office 

‘states that there is no nondiscretionary administrative policy or 
practice which requires that law clerks eligible for grade JSP-12 be 
appointed at that level. Rather, the agency indicates that the deter- 
mination to assign law clerks to a particualr grade level is discre- 
tionary: 

Pursuant to standards promulgated by the Judicial Conference of the United 
States, federal judges have the discretion to appoint law clerks at JSP-9, 11, 12, or 
13, depending on the individual’s experience and qualifications. While we do not 
contest the fact that Ms. Raskin was eligible for a grade 12, we must point out that 
* * * [the judge] was not required to appoint her at that level. Federal judges have 
the discretion to appoint law clerks at any level to which they are eligible, and our 
Division of Personnel advises that many judges do in fact employ clerks at less than 
their maximum potential grade. A judge could, for example, elect to start a clerk at 


a lower rate as an informal probationary period, —— the clerk if subsequent 
performance warranted. Alternatively, some judges pay less than the maximum 


amount so as to match the prevailing salary paid to lawyers of similar experience in 
the geographical area. — this agency does not and should not “second guess” a 
judge’s decision in this regard. 

The Administrative Office believes that, absent a nondiscretion- 
ary administrative regulation or established practice requiring that 


law clerks be assigned to the highest grade for which they are eligi- 
ble, there is no legal basis for retroactively changing Ms. Raskin’s 
appointment. In this regard, the agency cites our decision in B- 
173815.12, April 18, 1973, discussed below, and attempts to distin- 
guish our decisions in 54 Comp. Gen. 888 and Richard Siriani, cited 
by Ms. Raskin. Nevertheless, the Administrative Office requests 
that we allow Ms. Raskin’s claim based on the equitable consider- 
ations involved. Specifically, the agency states that disallowance of 
Ms. Raskin’s claim would impose a hardship upon her, and that 
she should not be penalized for the Administrative Office’s failure 
to appoint her to the highest grade for which she was eligible. 


OPINION 


Backpay may be awarded under the authority of 5 U.S.C. § 5596 
as a remedy for wrongful reductions in grade, removals and sus- 
pensions, and other unjustified or unwarranted personnel actions 
affecting pay or allowances. A prerequisite for the award of back- 
pay is a determination by an appropriate authority that an employ- 
ee has undergone an unjustified or unwarranted personnel action. 
As Ms. Raskin points out, we have recognized as an unjustified or 
unwarranted personnel action an administrative error which pre- 
vented a personnel action from taking effect as originally intended. 
However, our decisions in this area have involved errors which oc- 
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curred after the authorized official approved the personnel action. 
For example, where the official approved a promotion but the nec- 
essary papers were lost and the promotion was delayed, we have 
permitted a retroactive promotion and backpay. See the discussion 
in Melissa T. LeSeur, B-200669, May 6, 1981. In the present case, 
no administrative error occurred after the judge appointed Ms. 
Raskin to the grade JSP-11 position even though he might have in- 
tended, had he known of the appropriate criteria, to appoint her to 
a grade JSP-12 position. An example of a personnel action not ef- 
fected as intended would be if the judge had appointed Ms. Raskin 
to the grade JSP-12 position, but, through administrative error, 
the action was processed as an appointment to a grade JSP-11 posi- 
tion. 

With regard to the other two types of administrative errors rec- 
ognized in our decisions, we have narrowly construed administra- 
tive error in appointments as an action which deprives an employ- 
ee of a right granted by statute or regulation or results in the fail- 
ure to carry out a non-discretionary administrative regulation or 
policy. See, for example, Dr. Kenneth J. Friedman, B-185805, May 
18, 1976; and B-173815.12, April 18, 1973. See generally Robert A. 
Remes, 54 Comp. Gen. 69 (1974), and cases cited therein. 

Ms. Raskin does not contend that the Administrative Office’s 
failure to appoint her to grade JSP-12 deprived her of a right 
granted by statute or regulation, and there is nothing in’ the record 
to show that her appointment to the higher grade was nondiscre- 
tionary. No labor-management agreement, agency regulation, or in- 
ternal policy requires the Administrative Office to employ law 
clerks at the highest grade for which they are eligible. While the 
administrative instructions submitted by Ms. Raskin outline the 
minimum requirements for law clerk positions in grades JSP-9 
through 13, an administrative policy which merely makes an em- 
ployee eligible for a particular grade cannot, in itself, be construed 
as requiring the employee’s assignment to that grade. See Fried- 
man and Remes, cited above. 

As the Administrative Office points out, the facts surrounding 
Ms. Raskin’s claim are similar to those involved in B-173815.12, 
April 18, 1973. In that case, a U.S. District Court judge requested 
that a new appointee who had formerly been employed in grade 
JSP-7, step 10, be placed in grade JSP-8, step 7, so that she would 
not suffer a reduction in pay. Later, the judge learned that the em- 
ployee had been eligible for appointment to step 9 of grade JSP-8. 
We held that the employee’s salary could not be increased retroac- 
tively since there was no administrative regulation or policy which 
required that she be appointed to the highest step for which she 
was eligible. 

To be contrasted are our decisions in 54 Comp. Gen. 888 and 
Richard Siriani, cited by Ms. Raskin. In 54 Comp. Gen. 888, a proc- 
essing error caused the career-ladder promotions to two Internal 
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Revenue Service employees to be delayed for one pay period beyond 
the date that they should have become effective pursuant to provi- 
sions of a collective bargaining agreement. We found that both em- 
ployees were entitled to retroactive promotions since the agree- 
ment constituted a nondiscretionary administrative policy requir- 
ing that the employees be promoted at specified times. As indicated 
previously, there is no labor-management agreement or other bind- 
ing agency directive which requires the Administrative Office to 
hire law clerks at the highest grade for which they are eligible. 

In Siriani, an employee was erroneously found to be ineligible 
for appointment to the position of Attorney-Adviser, grade GS-11, 
and was placed in grade GS-9. We held that the employee was enti- 
tled to a retroactive salary adjustment since the agency had an es- 
tablished practice of hiring entry-level attorneys at grade GS-11 if 
they met the requirements for that grade. In Ms. Raskin’s case, 
there is no evidence that it is the practice of Federal judges to ap- 
point eligible law clerks at the grade JSP-12 level. In fact, the Ad- 
ministrative Office states that many Federal judges choose to hire 
law clerks at a grade lower than that for which they are eligible, in 
order to provide an informal probationary period or to match 
salary levels prevailing in the locality. 

Absent an administrative regulation, policy or procedure requir- 
ing that Ms. Raskin be appointed to grade JSP-12, her assignment 
to a lower grade did not constitute an administrative error which 
may be corrected retroactively. However, as indicated previously, 
the Administrative Office questions whether Ms. Raskin’s claim 
may be allowed on equitable grounds. 

The claims settlement jurisdiction of this Office is limited to con- 
siderations of legal liability, and we have no authority to pay 
claims based solely on equitable considerations. Our Office grants 
relief on the basis of equity only where such jurisdiction is specifi- 
cally granted by statute. See Ervin A. Keith, B-204443, April 5, 
1982. See also 5 U.S.C. § 5584 (1982), permitting waiver of collection 
of erroneous overpayments where collection would be against 
equity and good conscience. Since there has been no overpayment 
in this case, we know of no basis to allow Ms. Raskin’s claim on 
equitable grounds. 

Accordingly, we hold that Ms. Raskin may not be retroactively 
appointed to the grade JSP-12 position. 


[B-212043] 


Transportation—Dependents—Military Personnel— 
Dislocation Allowance—Transportation Non-Entitlement 
Effect 


A member under permanent change-of-station orders traveled oa with his 
wife, who was traveling under separation orders. He is not entitled to dependent 
transportation allowance on account of his wife as his dependent since she was paid 
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travel and transportation expenses to her home of record in connecting with her 
separation from active service in the Air Force. However, he may be paid a disloca- 
tion allowance at the with-dependent rate on account of his wife since she is consid- 
ered his dependent on the effective date of his transfer. 


Matter of: Captain Thomas D. Slagle, USAF, November 28, 
1983: 


This action responds to a request for an advance decision con- 
cerning the claim of Captain Thomas D. Slagle, USAF, for depend- 
ent travel and dependent dislocation allowance on account of his 
wife who was separated from the Air Force at the time of his per- 
manent change of station.! We find that Captain Slagle is not enti- 
tled to dependent transportation, but he may be paid a dislocation 
allowance at the with-dependent rate. 

Captain Slagle and his wife Jacqueline, formerly an Air Force 
sergeant, traveled together from Clark Air Force Base, Republic of 
the Philippines (where it appears they were both stationed and re- 
sided as one household), to Minot, North Dakota, where they would 
reside together. His travel was performed under permanent 
change-of-station orders, effective June 26, 1982. Her travel was 
performed in connection with her separation from the service, ef- 
fective June 7, 1982. Minot, North Dakota, was Mrs. Slagle’s home 
of record. Their travel commenced on June 4 and terminated on 
June 12, 1982. He reported at Minot Air Force Base on June 30, 
1982. 

The record shows that Jacqueline Slagle was paid travel and 
transportation allowances to Minot as her home of record. Captain 
Slagle was paid travel and transportation allowances to Minot on 
the basis of his travel only and was paid a dislocation allowance at 
the without-dependent rate. 

In connection with their travel to Minot, Captain Slagle now 
claims dependent travel expenses and the difference between the 
without-dependent and with-dependent rate dislocation allowance, 
based on his wife as his dependent. He contends that his wife 
became his dependent, for the purpose of entitlement to transporta- 
tion expenses, on June 7, 1982, the date she was separated from the 
Air Force. 

Travel and transportation entitlements of military members are 
set forth in chapter 7 of title 37, United States Code. Under’ the 
provisions of 37 U.S.C. § 406 and the implementing regulations, a 
member of a uniformed service who travels pursuant to permanent 
change-of-station orders is entitled to transportation of his depend- 
ents and household goods. Statutory regulations which implement 
37 U.S.C. § 406 are found in chapter 7 of the Joint Travel Regula- 
tions (JTR), Volume 1. Under paragraph M7000-11 of that chapter, 


1 The request for advance decision was submitted by the Chief of the Accounting 
and Finance Branch at Minot Air Force Base, North Dakota. The request was ap- 
proved by the Per Diem, Travel and Transportation Allowance Committee and as- 
signed control number 83-14. 
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dependent transportation does not include the travel expenses of 
“dependents” who are, in their own right, in receipt of any other 
kind of travel allowance from the Government. 

When a member is separated from the service, that member is 
entitled to travel and transportation allowances for travel actually 
performed under separation orders, from the last duty station to 
the member’s home or the place from which he or she was called to 
active duty. 37 U.S.C. § 404(a); 1 JTR, paragraph M4157 (change 
352, in effect at the time involved). 

As members of the Air Force, both Captain and Mrs. Slagle were 
each entitled to, and were paid, travel expenses from Clark Air 
Force Base to Minot. Since her travel expenses were paid by the 
Government, payment to Captain Slagle for dependent travel 
would result in dual payment for the same purpose, on behalf of 
the same individual. See Matter of McDonald, 60 Comp. Gen. 154 
(1981). Therefore, even though Mrs. Slagle had been separated from 
the service, Captain Slagle may not claim Mrs. Slagle as his de- 
pendent for the purpose of dependent transportation in connection 
with the subject travel. 

Payment of a dislocation allowance is authorized when a mem- 
ber’s dependents make an authorized move in connection with a 
permanent change of station or where a member without depend- 
ents makes a change of permanent station and is not assigned to 
Government quarters. 37 U.S.C. § 407; 1 JTR, chapter 9. The pur- 
pose of the dislocation allowance is to provide the member partial 
reimbursement for incidental expenses normally incured in connec- 
tion with the relocation of his household upon a permanent change 
of station. 1 JTR, paragraph M9000; Matter of Dislocation Allow- 
ance, 56 Comp. Gen. 46, 48 (1976); 54 id. 665, 668 (1975). 

Concerning payment of the dislocation allowance at the with-de- 
pendent rate, we note that under the provisions, of the Joint 
Travel Regulations, a member who, in connection with a perma- 
nent change of station, is not entitled to transportation of depend- 
ents under 1 JTR, paragraph M7000, is considered a member with- 
out dependents. 1 JTR, paragraph M9001-2.2. 

While this regulation is designed to preclude an increased allow- 
ance for a member when both family members are in a uniformed 
service, we do not view it as applicable in the circumstances of this 
case. Mrs. Slagle was separated from the service on June 7, 1982. 
At that time she became a civilian and the dependent of Captain 
Slagle for the purpose of the laws applicable to members of the uni- 
formed services. She may not be paid for travel to Minot as his de- 
pendent because the cost of her travel was fully paid incident to 
her separation. However, if upon separation she had not been enti- 
tled to payment for that travel in her own right the cost would 
have been allowable incident to his transfer to the extent it was 
performed after her discharge. 
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In this regard paragraph M9003 provides that a member with de- 
pendents is entitled to a dislocation allowance whenever his de- 
pendents relocate their household in connection with a permanent 
change of station. That paragraph also provides that actual trans- 
portation of dependents at Government expense is not a prerequi- 
site to dislocation allowance of a member with dependents. 

Since Mrs. Slagle was no longer in an active duty status at the 
time they arrived at the new station and they did relocate their 
household incident to Captain Slagle’s orders, it is our view that he 
is entitled to a dislocation allowance at the with dependent rate. 
Compare 53 Comp. Gen. 289 (1973). 

Thus, we conclude that Captain Slagle is not entitled to the 
claimed dependent travel on account of his wife’s travel, but he 
may be paid a dislocation allowance at the with-dependent rate in 
connection with his change of station. 


[.B-212432] 


Subsistence—Per Diem—Temporary Duty—At Permanent 
Post 

An employee who was transferred from Boston to New York was instructed by the 
employing agency to incur no permanent change-of-station expenses prior to receipt 
of travel orders. He received those erders 8 months after the effective date of his 
transfer. He claims temporary duty allowances for the entire period prior to the is- 


suance of the travel orders. Because payment of these allowances to an employee at 
his permanent duty station is prohibited, the claim is denied. 


Matter of: Roger J. Marchand, November 28, 1983: 


May an employee be paid temporary duty allowances following 
his transfer to a new permanent station when the agency fails to 
issue travel orders in a timely fashion? Temporary duty allowances 
may not be paid to an employee at his permanent station.’ 

Special Agent Roger J. Marchand claims temporary duty ex- 
penses, at a rate of $75 per day, from August 9, 1981, to April 23, 
1982, in the total amount of $19,350. He bases his claim on the fail- 
ure of the Drug Enforcement Administration to issue him a travel 
order or advance of funds in a timely manner so as to facilitate his 
relocation in connection with a permanent change of station. 

The Drug Enforcement Administration denied his claim, and the 
denial was sustained by the Department of Justice. Upon review of 
Mr. Marchand’s claim we conclude that the denial of the claim was 
proper. 

In April 1981, Mr. Marchand was informed that he was to be 
transferred from Boston, Massachusetts, to New York, New York. 
On April 28, 1981, he received written confirmation of his reassign- 
ment in the interest of the Government, but he was advised not to 
incur relocation expenses until he received travel orders. This com- 


1This —— was presented by the Department of Justice as a request for a deci- 


sion on the claim of a Special Agent of the Drug Enforcement Administration. 
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munication also instructed him to complete travel request forms 
and forward them to the agency’s transportation officer. 

Upon receiving notice that he was to report for duty in New 
York on June 28, 1981, he requested that his reporting date be ex- 
tended to August 9, 1981, for personal reasons. Following a second 
extension at his request, he reported for duty in New York on 
August 17, 1981. The effective date of his reassignment was estab- 
lished as August 16, 1981. At the New York office on August 30, 
1981, he submitted the travel request forms necessary for the issu- 
ance of travel orders. 

After Mr. Marchand’s travel orders had not been issued by De- 
cember 1981, he states through his attorney that he requested per- 
mission of the agency to submit a claim for temporary duty per 
diem expenses in order to claim for temporary duty per diem ex- 
penses in order to offset the substantial financial losses he had in- 
curred as a result of his reassignment to New York while main- 
taining his residence in the Boston area. He further indicates that 
he was informed that efforts were being made to have him reas- 
signed to Boston but that if such reassignment were effected he 
could not be paid temporary duty expenses. He says that agency 
officials then attempted to negotiate his reassignment to Boston in 
exchange for his agreement to forego a claim for temporary duty ex- 
penses in New York. 

He was not reassigned to Boston, but on April 23, 1982, he re- 
ceived travel orders authorizing relocation travel. On April 30, 
1982, he received an advance of funds for relocation in the amount 
of $3,700. We have been informally advised that on April 7, 1983, 
the balance of his claim for relocation expenses was paid. 

Through counsel Mr. Marchand contends that because of the 
Drug Enforcement Administration’s failure to issue his travel 
orders in a timely manner, he “was forced to incur substantial ex- 
penses in New York for lodging, food, transportation, tolls, laundry, 
and numerous miscellaneous items” while continuing to maintain 
his household in Massachusetts. He further contends that because 
he had no official travel orders while assigned to duty in New York 
from August 9, 1981 (the day he was to have reported for duty pur- 
suant to the first extension he received), until April 23, 1982 (the 
date he received travel orders), his assignment there was tanta- 
mount to temporary duty during this period. On this basis he 
claims actual expenses of $75 per day (the maximum rate then al- 
lowable in New York) for 258 days, representing a sum of $19,350. 

Payment of travel, transportation, and relocation expenses of an 
employee who is transferred in the interest of the Government is 
authorized by the provisions of 5 U.S.C. §§ 5724 and 5724a. Travel 
orders are generally recognized as the document authorizing a 
transfer. Matter of Relocation Expenses, 54 Comp. Gen. 993 (1975). 
It is well established that written travel orders should be issued 
prior to incurring travel expenses except when prior issuance is im- 


434-412 0 - 84 - 2 
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practicable or when it is unnecessary because of the limited nature 
of the travel to be performed. Federal Travel Regulations, FPMR 
101-7, para. 1-1.4; B-181431, February 27, 1975; Matter of Devito, 
B-196950, March 24, 1980. The agency has indicated that travel 
orders were not issued to Mr. Marchand prior to his transfer be- 
cause of his failure to complete the forms necessary for the author- 
ization. However, the record is not clear as to why, following his 
submission of the required forms in September 1981, the agency de- 
layed issuance of his travel orders until April 1982. When an em- 
ployee is ordered to transfer in the interest of the Government and 
has fulfilled the procedural requirements, he is by law entitled to 
receive a travel authorization. Federal Travel Regulations, FPMR 
101-7, para. 2-1.3. Therefore, the agency’s instruction that he not 
incur relocation expenses was not appropriate. In view of the 
record before us, the agency’s failure to issue the authorizing 
orders promptly was clearly improper. 

However, even though issuance of Mr. Marchand’s travel orders 
was improperly delayed, he is not entitled to temporary duty allow- 
ances as claimed because an employee may not be paid temporary 
duty allowances at his permanent duty station. Matter of Tabor, B- 
211626, July 19, 1983. The location of an employee’s permanent 
duty station is not determined solely on the basis of administrative 
documentation or designation. Thus, the fact that the agency di- 
rected Mr. Marchand’s transfer but did not issue his travel orders 
prior to his reporting date is not determinative of his permanent 
duty station nor does that fact alter the character of his assign- 
ment in New York. 

Neither the statutory provisions governing temporary duty al- 
lowances (title 5, United States Code, chapter 57, subchapter 1), nor 
the Federal Travel Regulations specifically define a temporary 
duty assignment. However, we have held that the term “transfer” 
as used in provisions that authorize payment of travel, transporta- 
tion and relocation expenses refers to the circumstances of being 
ordered to make a permanent change-of-duty station. Matter of Re- 
location Expenses, cited above. The question of whether an assign- 
ment should be considered temporary or a permanent change-of- 
duty station is a question of fact to be determined from the orders 
directing the assignment, its duration, and the nature of the duties 
to be performed. Matter of Tabor, cited above; Matter of Santulli, 
B-200691, August 24, 1981. 

Examining the facts in this case, we note that the two agency 
communications dated April 28 and May 13, 1981, directing Mr. 
Marchand’s assignment refer to the action being taken as a “reas- 
signment.”’ The April 28 notice also specifically states, ‘This trans- 
fer is in the interest of the Government.” Also, the facts that the 
first directive instructing him to complete and forward travel order 
forms and to “incur no PCS-permanent change of station] related 
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expenses until [his] receipt of travel orders” further indicate that 
his assignment constituted a transfer. [Italic supplied.] 

There is no indication in these orders or otherwise in the record 
before us that a completion or termination date, or a specific dura- 
tion of the assignment, was established. Mr. Marchand’s position in 
New York was the same as that which he held in Boston. That he 
understood his assignment to be a transfer is indicated by his refer- 
ence to it as a transfer in his request for reporting date extensions. 

Under these circumstances, we conclude that Mr. Marchand’s 
reassignment was not tantamount to temporary duty on account of 
the delayed issuance of his travel orders, but was in fact a change 
of his permanent duty station from its inception. Matter of San- 
tulli, cited above; see also Matter of Ferrell, B-198381, February 13, 
1981, and Matter of Buchenhorst, B-194447, August 7, 1979. Be- 
cause temporary duty allowances may not be paid to an employee 
at his permanent duty station, Mr. Marchand’s claim must be 
denied. 

It is unfortunate that the agency and the employee were unin- 
formed as to the requirements of the law in this matter. While we 
can appreciate the problems and inconvenience caused by the cir- 
cumstances under which Mr. Marchand began his work in New 
York, his only entitlements are those payable in connection with a 
permanent change of station. 


[B-211960] 


Social Security—Medicare, Medicaid, etc.—Withholding— 
Propriety—Employee Not Eligible for Benefits 


Agency properly deducted Medicare tax from the final paycheck of an employee 
who retired in December 1982, but received the paycheck in Jaeeeey 1983, even 
le 


though the employee is not eligible for Medicare benefits based on 
Section 278 of the Tax Equity and Fiscal Responsibility Act of 1982 provides that 
the tax applies to all remuneration received after Dec. 31, 1982, but provides credit 
for pre-1983 Federal employment only to individuals who performed service both 
during January 1983 and before Jan. 1, 1983. Although under these provisions some 
employees subject to the tax will not be eligible for Medicare benefits, there is noth- 
ing in the statute or its legislative history which permits a different result. 


Matter of: Edward J. Compos—Medicare Tax, November 29, 
1983: 


This decision is in response to a request from the Federal Avi- 
ation Administration (FAA), on behalf of Mr. Edward J. Compos, a 
former employee, for our decision concerning the propriety of de- 
ducting FICA hospital insurance tax (Medicare tax) from Mr. 
Compos’ final salary payment. Mr. Compos retired from the FAA 
in December 1982, but he did not receive his final salary check 
until January 1983. He has questioned the withholding of Medi- 
care tax from this payment, pointing out that he was not an em- 
ployee at the time, that the payment reflected salary earned prior 


ral service. 
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to January, and that, despite the deduction of the tax, he is not en- 
titled to Medicare benefits. 

Under the provisions of section 278 of the Tax Equity and Fiscal 
Responsibility Act of 1982, Public Law 97-248, 96 Stat. 324, 559- 
563, 26 U.S. Code 3121, Federal employees became eligible for 
Medicare coverage and subject to the Medicare tax. Section 278 
provides at subsection (c2A) that the tax applies to “remunera- 
tion * * * paid after December 31, 1982.” Similar statements 
appear in two documents issued pursuant to the statutory change. 
See Treasury Fiscal Requirements Manual Bulletin No. 83-04, 
para. 4, October 22, 1982, and the Health Care Financing Adminis- 
tration’s (HCFA) Factsheet on Medicare for Federal employees, 
para. IA, initially distributed by the Office of Personnel Manage- 
ment, December 10, 1982. 

The only Federal employment not subject to Medicare coverage 
and the Medicare tax is (1) service performed by an inmate of a 
Federal prison; (2) service performed by interns or students under 5 
U.S.C. § 5351(2); and (3) service performed by individuals employed 
temporarily during emergencies or natural disasters. See Treasury 
Bulletin 83-04, para. 2c, cited above. 

There is a transitional provision in section 278 permitting cer- 
tain pre-1983 Federal employment to be credited towards Medicare 
eligibility. However, this provision applies only to persons who 
were employed “at any time during January 1983.” HCFA Fact- 


sheet, paras. I, B, 4, and X, B. This latter section provides, in part, 
as follows: 


“Employee” includes persons in pay status at any time during 1/83, i.e., those on 
duty or on approved annual or sick leave, and those on approved LWOP. Certain 
other categories of individuals who are in nonpay status during 1/83 may be “em- 
ployees.” Determinations of whether individuals in these other categories were “em- 


ployees” must be made by the employing agency or instrumentality in accordance 
with its personnel rules.* * * 


Retirement (and resignation) is effective at midnight at the end of the effective 
date. If a person is in pay. status or LWOP at the end of the work week (e.g., 12/30/ 
82 [12/31 is a Federal holiday]), and he retires or resigns effective Saturday, he will 
be in the same status until midnight Saturday (e.g., 1/1/88). 

Since Mr. Compos retired on December 25, 1982, it appears that 
he was not an “employee” during the crucial time period. The 
result is that, for Mr. Compos and for other employees in similar 
situations, they are taxed for any payments received after Decem- 
ber 31, 1982, but they are not eligible for any of the benefits of the 
Medicare program. 

Our review of the legislative history of section 278 revealed a 
report prepared by the staff of the Joint Committee on Taxation 
entitled a “General Explanation of the Revenue Provisions of the 
Tax Equity and Fiscal Responsibility Act of 1982” which was pub- 
lished on December 31, 1982. In that report, the committee stated 
as follows: 


* * * the Act subjects Federal me eT to the hospital insurance portion of 
the FICA tax, effective January 1, 1983, and provides for use of the newly covered 
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employment in determining eligibility for medicare hospital insurance. To minimize 
the possibility that Federal Employees who were subject to the tax might fail to 
meet the insured status requirements, the Act includes a transitional provision al- 
lowing prior Federal service to be credited toward medicare eligibility. 

With regard to the effective dates of these provisions the commit- 
tee states that: 


ee insurance taxes are imposed on remuneration paid after December 31, 


1 

The transitional provision permitting certain pre-1983 Federal employment to be 
credited in determining medicare eligibility is applicable to individuals who per- 
a = in Federal employment both during January 1983, and before Janu- 
ary 1, ; 

It appears that the drafters of section 278 intended that the tax 
would be applied on a cash basis, that is, it would be applied to any 
remuneration received after January 1, 1983, regardless of whether 
it was compensation for services performed prior to that time or 
not. We have found no indication in the legislative history that the 
tax was meant to be levied only on compensation for services per- 
formed after January 1, 1983, nor have we found any indication 
that it was to be levied only on the salaries of current employees. 

Accordingly, we hold that the deduction of the Medicare tax 
from Mr. Compos’ final paycheck was proper even though he is not 
eligible for Medicare benefits based on his Federal service. 


[B-212005} 


Pay—Retired—Survivor Benefit Plan—Spouse—Prior 
Undissolved Marriage 

A former military member who retired prior to the enactment of the Survivor Bene- 
fit Plan elected coverage under the Plan for his spouse and minor children during 
the 1981 “open enrollment” period. He died 8 months after the effective date of his 
election. The total amount deducted from his retired pay on account of his Survivor 
Benefit Plan election is not payable to either his lawful wife or the individual he 
designated on his election form as his spouse, in the absence of evidence that he was 


ever gd married to her. Rather, the deductions are payable to his two dependent 
children whom he also designated as his beneficiaries under the Plan. 


Matter of: Chief Warrant Officer Donald R. Bethel, USA 
(Deceased), November 29, 1983: 


This action responds to a request submitted by Mr. J. E. Boone, 
an authorized certifying officer of the Department of the Army, for 
an advance decision in case of Chief Warrant Officer Donald R. 
Bethel, USA, Retired (Deceased). The request was approved by the 
Department of Defense Military Pay and Allowance Committee 
and assigned control number DO-A-1420. 

We find that the amount deducted from Mr. Bethel’s retired pay 
as coverage costs for Survivor Benefit Plan election is payable only 
to this serviving children. 

Mr. Bethel retired from the Army on October 1, 1969, with 22 
years, 11 months, and 23 days of service for basic and retired pay 
purposes. The case record contains a certificate of marriage which 
shows that on October 1, 1955, Mr. Bethel married Mary E. Swan- 
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son in Colorado Springs, Colorado. The record also contains a cer- 
tificate of the marriage of Donald R. Bethel and Patcharee Boon- 
manich on January 28, 1972, in the District of Phra Khanong in 
Bangkok, Thailand. Both Mary Bethel and Patcharee Bethel claim 
to be the surviving spouse of Donald R. Bethel. Patcharee has indi- 
cated that she can produce no records to prove that Mr. Bethel’s 
marriage to Mary was ever dissolved, and no evidence otherwise 
has been provided that his marriage to Mary was ever terminated 
by divorce. 

Shortly after the enactment of Public Law 92-425, 86 Stat. 706, 
approved September 21, 1972 (10 U.S.C. § 1448 et seg.), which cre- 
ated the Survivor Benefit Plan, Mr. Bethel was offered the opportu- 
nity, pursuant to section 3(b) of the act, to elect coverage under the 
Plan. However, in November 1972 he executed a Survivor Benefit 
Plan Election Certificate in which he stated that he was married 
and had dependent children, but he declined election of coverage. 
He later elected to participate in the Plan during the open enroll- 
ment period authorized by section 212 of title 2, Public Law 97-35, 
August 13, 1981, 95 Stat. 383, 10 U.S.C. 1448 note. On December 6, 
1981, he executed a Survivor Benefit Plan election form to provide 
an annuity based on his full retired pay for his spouse, whom he 
designated as Patcharee, date of marriage January 28, 1972, and 
for his two children, Eunice and Dewey, dated of birth April 30, 
1971, and November 2, 1973, respectively. 

His election was established at a monthly cost of $109.64, which 
was deducted from his retired pay payments, and became effective 
on January 1, 1982. On August 1, 1982, Mr. Bethel died. Under the 
1981 open enrollment provision, if an individual who makes a Sur- 
vivor Benefit Plan election based on that authority dies within a 2- 
year period after the date of his election, the election is void. In 
such instances the amount by which the individual’s retired pay 
was reduced on account of his election “shall be paid in lump sum to 
that individual’s beneficiary under the Plan (as designated under 
that election).” Pub. L. 97-35, Title II, § 212(c). 

Since Mr. Bethel died only 8 months after the effective date of 
his election, no annuity is payable under the Plan and the total 
amount deducted from his retired pay to cover the cost of his par- 
ticipation in the Plan is payable to his beneficiaries under the 
Plan. The issue in this case is who are his legal beneficiaries under 
the Plan. 

The Army disbursing officer has specifically asked the following 
questions: 

a. Is Mary Bethel (lawful spouse) covered by the open season election for spouse 
and children or are we required to apply 57 Comp. Gen. 426 and hold that Public 
Law 97-35, Section 212, requires an affirmative election by name into the Plan? 


b. If the election is invalid for the spouse may we then establish the election for 
children or must we consider the election to be invalid in toto? 
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c. If the open season election is considered to be invalid in toto, would the cost be 
returned by making a payment to Mary as beneficiary of retiree’s unpaid retired 
pay? 

The decision referred to in the first question above, Matter of 
Cline, 57 Comp. Gen. 426 (1978), involved a similar situation in 
which a former military member who retired prior to the enact- 
ment of the Survivor Benefit Plan elected coverage under the Plan. 
Having never legally terminated his first marriage, he designated 
as his spouse one to whom he was not lawfully married. We held 
that since the member in that case was retired prior to the effec- 
tive date of the Survivor Benefit Plan, he was not automatically 
covered by the Plan but was required under section 3(b) of Public 
Law 92-425 to make an affirmative election in order to participate 
in the Plan, and because he designated as his spouse and benefici- 
ary under the Plan a person ineligible for such coverage, his elec- 
tion was defective and, therefore, invalid. 

Although Mr. Bethel was already retired when the Survivor 
Benefit Plan was enacted, he elected coverage pursuant to the 1981 
open enrollment provision. The general purpose of that provision 
was simply to allow certain individuals another opportunity to 
elect to participate (or to increase their level of participation) in 
the Plan in the same manner as was authorized by section 3(b) of 
Pub. L. 92-425, as amended. See Pub. L. 97-35, Title II, section 
212(aX(3), 95 Stat. 383. Except for certain restrictions not pertinent 
to the issue here, an election under the authority of the 1981 open 
enrollment provision is subject to similar rules and conditions as 
those stipulated in Pub. L. 92-425. 

Since there is no evidence that Mr. Bethel ever divorced Mary 
Bethel, it appears that he was never lawfully married to Patcharee 
Bethel whom he listed as his spouse on the SBP election form. The 
significance of the validity of the designation is evident in section 
1450(a\(1) of title 10, United States Code, which provides in relevant 
part that the monthly annuity under the Survivor Benefit Plan 
shall be paid to “the eligible widow.” See 10 U.S.C. § 1447(3). Be- 
cause he was never legally married to Patcharee, she is not an eli- 
gible beneficiary under the Plan. Matter of Cline, cited above; 
Matter of Stratton, B-207625(1), September 22, 1982; see also Matter 
of Braxton, B-189133, September 21, 1977. Thus, the costs deducted 
from his retired pay for annuity coverage may not be paid to Pat- 
charee. Also, since he filed an election for spouse coverage for 
someone other than his lawful spouse, his election was invalid as to 
election for spouse coverage. Matter of Cline, cited above, and Shaff 
v. United States, 695 F.2d 1138 (9th Cir. 1983), cert. denied, 52 
U.S.L.W. 3262 (U.S. Oct. 4, 1983) (No. 82-1949). Thus, neither is 
Mary entitled to the costs deducted from his retired pay. Question 
“a” is answered accordingly. 

Mr. Bethel also designated as his beneficiaries under the Plan 
his two minor children who we assume were born of his relation- 
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ship with Patcharee. Under the provisions of 10 U.S.C. § 1450(a\(3), 
if the member elected to provide an annuity for his dependent chil- 
dren but not for his spouse, a monthly SBP annuity is payable in 
equal shares to the dependent children. For the purpose of the Sur- 
vivor Benefit Plan, 10 U.S.C. § 1447(5), as amended, defines depend- 
ent child to include a “recognized natural child who lived with that 
person in a regular parent-child relationship.” 

Although Mr. Bethel’s election in favor of Patcharee is invalid, 
in the absence of evidence to the contrary his election in favor of 
his two children, Eunice and Dewey, appears to be valid under the 
applicable statutes. Compare Shaff v. United States, cited above. 
Therefore, as his beneficiaries under the Plan, they are entitled to 
payment, in equal shares. But since he did not survive 2 years after 
his election they are not entitled to an annuity. They may share 
equally the total amount deducted from his retired pay on account 
of his Survivor Benefit Plan election. Questions “b” and “c” are an- 
swered accordingly. 


(B-212239] 


Military Personnel—Reservists—Death or Injury—Inactive 
Duty Training, etc.—Injured Outside Scope of Duties 


A naval reservist sustained an injury outside the Reserve Center building following 
dismissal from an inactive-duty training drill. He is not eligible to receive benefits 
(medical care, pay and allowances, etc.) under 10 U.S.C. 6148 and 37 U.S.C. 201(i) 
(1976) since under those statutes the injury must have been incurred while the 
member was employed in inactive-duty training which extends only from the time 
the reservist is first mustered in until dismissal from that day’s activities. 


Matter of: Electronics Technician Second Class Michael S. 
Beam, USNR, November 29, 1983: 


The question in this case is whether Electronics Technician 
Second Class Michael S. Beam, USNR-R, is entitled to the benefits 
of 10 U.S.C. § 6148 and 37 U.S.C. § 204(i) (1976), including pay and 
allowances during the period of recovery under the circumstances 
in which he was injured while leaving an inactive-duty training 
drill.1 We find that he is not entitled to those benefits because his 
injury occurred after the completion of the drill and after his re- 
lease from duty. 


Facts 


Mr. Beam completed a weekend of inactive-duty training at the 
Naval and Marine Corps Reserve Center in Dayton, Ohio, on Octo- 
ber 3, 1982. After the unit was mustered and dismissed, he left the 
“drill deck.” There were two steps down into the parking lot of the 


1 This matter was submitted by the Assistant Secretary of the Navy (Manpower 
and Reserve Affairs) requesting an advance decision. The request has been assigned 
rH SS-N-1419 by the Department of Defense Military Pay and Allowance Commit- 
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Reserve Center. Mr. Beam slipped on these steps injuring his right 
knee. He proceeded on to his home, but later that evening went for 
emergency treatment at a local civilian hospital where the knee 
injury was diagnosed. Corrective surgery was performed by civilian 
doctors that same week. Mr. Beam’s civilian employer paid all 
medical expenses, but he now seeks pay and retirement points for 
the time from the date of the injury to the date when he was re- 
turned to a duty status. 

Mr. Beam states that part of the October 3 drill was a physical 
fitness test which included a 1% mile run. He indicates that he 
feels that his knee injury resulted from the'strain of that test. 


Discussion and Conclusion 


The applicable statutes, 10 U.S.C. § 6148(a) and 37 U.S.C. § 201(i) 
(1976), stipulate that a member of the Naval Reserve who is or- 
dered to perform inactive-duty training and is disabled in the line 
of duty from injury “while so employed” is entitled to specific dis- 
ability benefits.2 However, Congress did not define the term “while 
so employed” which is the basis for controversy here. 

The Court of Claims in Meister v. United States, 162 Ct. Cl. 667, 
319 F.2d 875 (1963), ruled that a naval reservist who sustained an 
injury while approaching a reserve center immediately prior to be- 
ginning inactive-duty training was “within the scope of his duties” 
and, therefore, entitled to coverage under section 6148. However, 
the court stated that they were not attempting to lay down a rule 
of general application in that case. See also Judge Whitaker’s dis- 
senting opinion in the Meister case. Following Meister we recog- 
nized the limited application of the court’s decision and determined 
that it should not be used as precedent for favorable administrative 
action in any similar case. Our rule remained that when a reserv- 
ist is ordered to inactive-duty training, the period of training ex- 
tends from the time the person is first mustered in until the com- 
pletion of his scheduled inactive-duty training on that day. 43 
Comp. Gen. 412, 415 (1963); and Matter of King, B-189360, Decem- 
ber 30, 1977. 

We have not allowed claims where the injury occurred after com- 
pletion of dismissal at the end of inactive-duty training. A close 
case involved a naval reservist who, while participating in the dis- 
missal ceremony by saluting his commanding officer and turning to 


2 We note that 10 U.S.C. § 1074a and 37 U.S.C. § 204(j), added by section 1012 of 
the Department of Defense Authorization Act, 1984, Pub. Law 98-94, Sept. 24, 1983, 
97 Stat. 664-665, now authorize the services to provide medical and dental care, sub- 
sistence during hospitalization, and travel allowances for necessary travel incident 
to receiving medical care, for injuries incurred or aggravated while a member is 
traveling directly to or from the place at which he performs inactive-duty training. 
These new provisions do not authorize basic pay for the period of recuperation an 
in any event, they are not applicable in this case because the “aS injuries 
incurred or aggravated on or after the date of enactment of Pub. Law 98-94, that is, 
September 24, 1983. 
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exit the drill deck, was injured when a gust of wind blew the door 
back cutting his face prior to his leaving the building. The claim- 
ant’s injuries were deemed to have occurred during the one con- 
tinuous transaction in terminating his participation in the training 
drill and, thus, while he was still employed in the training drill. B- 
148324, July 16, 1965. 

In the present case, Mr. Beam apparently had completed the dis- 
missal ceremony, was outside the Reserve Center building, and was 
proceeding down the steps to the parking lot when the injury oc- 
curred. While Mr. Beam feels that the injury resulted from the 
physical activity during the training, the Navy has not made such 
a determination. Instead, the record we have indicates that the 
injury occurred outside the drill center after completion of the 
drill. In these circumstances we must conclude that the injury was 
not incurred while Mr. Beam was performing inactive-duty train- 
ing. 

Accordingly, Mr. Beam is not entitled to the benefits provided 
under 10 U.S.C. § 6148 and 37 U.S.C. § 204(i) (1976). 


[B-212427} 


Officers and Employees—Transfers—Attorney Fees—House 
Purchase and/or Sale—Construction Costs 


An employee incurred an attorney’s fee for closing on a lot on which he built his 
residence, and another attorney’s fee for a construction contract for that residence. 
The Federal Travel Regulations limit reimbursement to expenses comparable to 
those reimbursable in connection with the purchase of existing residences and does 
not include expenses which result from construction. Since the attorney’s fee for the 
construction contract was incurred because he chose to build a residence as op 

to purchasing an existing one, and since he has already been reimbursed an attor- 
ney’s fee for closing on the lot, he may not be reimbursed the fee for the construc- 
tion contract. 


Matter of: Robert W. Webster—Attorney’s Fee for 
Construction Contract, November 29, 1983: 


Mr. John W. Rice, Jr., Chief, Financial Management Office, John 
F. Kennedy Space Center, National Aeronautics and Space Admin- 
istration (NASA), has requested a decision as to whether Mr. 
Robert W. Webster is entitled to reimbursement of an attorney’s 
fee for development and execution of a contract for the construc- 
tion of his residence. Since the fee was an extra expense incurred 
because Mr. Webster contracted to have a residence constructed, as 
opposed to purchasing an existing home, and since Mr. Webster 
has already been reimbursed an attorney’s fee for closing costs on 
the lot on which his residence was built, he may not be reimbursed 
for this expense. 

Mr. Webster transferred from the Naval Air Station, Patuxent 
River, Maryland, to NASA, John F. Kennedy Space Center, Flor- 
ida, and entered into a contract on June 12, 1981, for the purchase 
of a lot. The settlement date for the purchase of the lot was Sep- 
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tember 29, 1981. Mr. Webster also entered into a construction con- 
tract on August 19, 1981, for the construction of a single family 
home. Mr. Webster secured financing for a construction loan with 
a proviso that at the end of construction the loan would be rolled 
over as a permanent loan. 

Mr. Webster claimed reimbursement for a $200 attorney’s fee in- 
cident to the closing on the lot, and also a $300 attorney’s fee, 3.6 
hours at $85 per hour, for services rendered in connection with the 
development and execution of the construction contract. 

The attorney’s fee for the closing on the lot was paid by NASA, 
but reimbursement for the attorney’s fee for development and ex- 
ecution of the construction contract was denied. 

The Certifying Officer disallowed the expense for the attorney’s 
fee for services rendered in connection with the construction con- 
tract because this expense was not comparable to expenses that are 
reimbursable in connection with the purchase of an existing resi- 
dence. The certifying officer’s opinion is that this expense is pecu- 
liar to and specifically relates to the construction process. He ex- 
plains in the submission that: 


In the purchase of an tine residence, the normal contract that is executed is 
the “Contract for Sale and Purchase” as used by Mr. Webster in the purchase of the 
lot. This contract contains the Standards for Real Estate Transactions as required 
by the Florida Statute and provide for any special clauses or addenda that may be 
added by buyer and/or seller. It would be extremely rare for the purchase of an 
existing residence to require an eight-page contract or 3.6 hours for an attorney to 
develop and execute. 


* s * . * * * 


Mr. Webster’s claim for $200.00 for the attorney’s fee for closing costs on the lot 
has been paid. The attorney’s fee was paid to the same attorney that developed and 
executed construction contract. In the review of claims paid for the past year for 
employees who transferred to NASA, Kennedy Space Center, the attorney’s fee for 
Roo § costs for employee(s) who purchased an existing residence has ranged below 


Mr. Webster, on the other hand, states that the attorney’s fee for 
services rendered in the development and execution of the con- 
struction contract is very reasonable and is comparable to expenses 
that are reimbursable in connection with the purchase of an exist- 
ing residence. 

Paragraph 2-6.2d of the Federal Travel Regulations, FPMR 101- 
7 (May 1973) (FTR), states in pertinent part: 

In cases involving construction of a residence, reimbursement of expenses would 
include those items of expense which are comparable to expenses that are reimburs- 


able in connection with the purchase of existing residences and will not include ex- 
penses which result from construction. 


Under the above regulation, if an employee would not have in- 
cured an expense but for the fact he had a residence constructed, 
reimbursement for such expense may not be allowed. B-164491, 
August 20, 1968. Although a contract is required for the purchase 
of a residence, it is evident that the $300 attorney’s fee for this con- 
struction contract was a cost which would not have been incurred 
had Mr. Webster purchased an existing residence. Rather, the $300 
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attorney’s fee resulted solely from and was incident to the con- 
struction of Mr. Webster’s residence. The prior $200 attorney’s fee 
which arose in connection with the purchase of the lot on which 
Mr. Webster built is properly reimbursable. That fee is more akin 
to what Mr. Webster would have incurred had he purchased an ex- 
isting residence. 

In view of the above, and since Mr. Webster has already been re- 
imbursed attorney’s fees for closing costs incident to the purchase 
of the lot, he may not be reimbursed the extra $300 attorney’s fee. 

Although it is not raised in the submission we note that two re- 
cording fees, one for the purchase of the lot and one for the con- 
struction of the new residence, of $4 each, were reimbursed. Under 
paragraph 2-6.2d of the FTR, quoted above, expenses which result 
from construction of a residence may not be reimbursed. Since Mr. 
Webster has been reimbursed the recording fee for the purchase of 
the lot, he cannot also be reimbursed the recording fee for con- 
struction of his new residence as that fee results from construction. 
See Wesley J. Lynes, B-182412, April 18, 1975. Accordingly, the re- 
cording fee for construction of the new residence should be re- 


couped. 
[B-212920] 


Pay—Additional—Demolition Duty—Primary Assignment 


Requirement 


Military officer, who was not assigned by orders to demolition of explosives as his 
primary duty and whose work with explosives is not shown to have come within the 
meaning of “duty involving demolition of explosives” under a a regulations, 
is not entitled to hazardous duty incentive pay on the basis of working with explo- 
sives. 


Matter of: Major Gordon F. Lederman, USAF, November 30, 
1983: 


Major Gordon F. Lederman, United States Air Force, appeals the 
April 20, 1983 settlement of the Claims Group by which his claim 
for hazardous duty pay was denied. Upon review of this case, we 
conclude that Major Lederman was not entitled to hazardous duty 
pay during the period covered by his claim. 


Background 


Major Lederman claims hazardous duty pay for duty involving 
the demolition of explosives from October 1, 1974, through May 31, 
1980, in the total amount of $7,480. During this period he was as- 
signed to the Los Alamos, New Mexico, Scientific Laboratory and 
Kirkland Air Force Base, New Mexico. He has submitted copies of 
reports he prepared on his work during this period and copies of 
effectiveness reports on his performance which indicate that he 
was engaged in research, analysis and testing of rocket propellants 
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and explosives during the period. He states that during this period 
he worked continually with explosives and experimental ordnance 
including “hands-on” work with explosives involving cutting, trim- 
ming, assembling, arming and detonating various explosives sys- 
tems. 

Major Lederman states that during the period covered by his 
claim, he was not an “EOD” (explosive ordnance disposal) officer 
and he had not been authorized demolition duty pay. He states he 
was not aware that he was entitled to such pay until June 1980, 
when he learned that other members performing similar work 
were receiving the pay. He indicates that at about that time safety 
requirements and a need to train explosive ordnance disposal per- 
sonnel resulted in his performing various duties with explosives 
which proper officials found authorized his receipt of the extra pay. 
At that time the documentation required by Air Force regulations 
was completed by his superiors to authorize demolition duty pay 
for him, and regular payments of demolition duty pay began effec- 
tive June 1, 1980. At that time Major Lederman also filed the 
claim for retroactive pay which is the subject of this decision. 

The Air Force Accounting and Finance Center reviewed the 
claim but found it too doubtful for them to pay because Major Le- 
derman had not been issued competent orders assigning him to 
demolition duty for the period and, although the duty he per- 
formed appeared hazardous, it did not appear to meet the criteria 
for demolition duty pay. Accordingly, the claim was forwarded to 
our Claims Group for settlement where it was first received in July 
1981. 

The Claims Group found that the portion of the claim which ac- 
crued more than 6 years prior to the receipt of the claim in the 
General Accounting Office (that portion applicable to the period 
prior to July 1975) was barred from consideration by the act of Oc- 
tober 9, 1940, ch. 788, 54 Stat. 1061, as amended (now codified at 31 
U.S.C. § 3702(b)), which bars claims received in our Office more 
than 6 years after they accrue. As to the remainder of the claim, 
the Claims Group disallowed it on the basis that incentive pay for 
demolition duty is not authorized for all members of the uniformed 
services who handle and use explosives, but only for those assigned 
to duty involving demolition of explosives as a primary duty or who 
are undergoing training for such duty. The Claims Group found 
that the agency had not determined that Major Lederman met 
these requirements of law and regulation during the period of his 
claim. 

Major Lederman has disagreed with the Claims Group’s disallow- 
ance. As to the application of the barring act to part of his claim, 
he indicates that he first filed his claim with the Air Force in July 
1980, and he should not be held responsible for the fact that it was 
not forwarded to our Office until July 1981. As to the basis for dis- 
allowing the remainder of his claim, he states that the Air Force 
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does not issue orders that describe a person’s job, but only orders 
assigning him to an organization. Thus, he indicates, in effect, that 
no specific orders are necessary and the documentation he submit- 
ted should be sufficient to show that he was performing demolition 
duty during the period of his claim. 

Discussion 

1. Barring Act. Our review of the record in this case indicates 
that Major Lederman has been on active duty in the Air Force con- 
tinuously during the entire period of his claim and continuing to 
the present time. Under the provisions of the Soldiers’ and Sailors’ 
Civil Relief Act of 1940, Major Lederman’s active service is not to 
be included in computing the applicable period of any statute of 
limitations, including the barring act. See 50 U.S.C. Appendix § 525 
(1976); 36 Comp. Gen. 645, 648-649 (1957); and 35 id. 527 (1956). Ac- 
cordingly, contrary to the Claims Group’s determination, no part of 
his claim is barred from our consideration. 

2. Incentive Pay for Duty Involving Demolition of Explosives. In- 
centive pay for hazardous duty “required by orders * * * involving 
the demolition of explosives as a primary duty, including training 
for that duty,” is authorized by 37 U.S.C. § 301(a)(6), subject to “reg- 
ulations prescribed by the President.” The President’s regulations 
are found in Executive Order No. 11157, Part I, section 109(b), 
which provides: 

(b) The term “duty involving the demolition of explosives” shall be construed to 
mean duty performed by members who, pursuant to competent orders and as a pri- 
— uty assignment (1) demolish by the use of explosives underwater objects, ob- 
stacles, or explosives, or recover and render harmless, by nines demolition, 
explosives which have failed to function as intended or which have become a poten- 
tial hazard; (2) participated as students or instructors in instructional training, in- 
cluding that in the field of fleet, for the duties described in clause (1) hereof, pro- 
vided that live explosives are used in such a (3) participate in proficiency 
training, including that in the field or fleet, for the maintenance of skill in the 
duties described in clause (1) hereof, provided that live explosives are used in such 
training; or (4) experiment with or develop tools, equipment, or procedures for the 
demolition and rendering harmless of explosives, provided that live explosives are 

oI also Department of Defense Military Pay and Allowances Entitlements 
Manual, paragraph 20331b, which restates these provisions. [Italic supplied.] 

Under these provisions of law and regulation, to be entitled to 
incentive pay for hazardous duty involving demolition of explo- 
sives, the member must have been assigned pursuant to competent 
orders to the type of duty described above as a primary duty as- 
signment. While Major Lederman indicates that the Air Force does 
not issue orders describing a specific job, we note that it does by 
regulation require a letter from the member’s commanding officer 
and a military pay order (DD 114) certifying, in effect, that the 
member has been assigned to demolition duty of the type pre- 
scribed by the Military Pay and Allowances Manual. See Air Force 
Manual 177-373, Volume 1, paragraphs 40-22, 40-28, 40-24, and 
Table 40-5, Rule 1. Apparently, in the Air Force this is the re- 
quired documentation to show that a member has been assigned as 
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a primary duty assignment to demolition duty by competent 
orders, that is by someone with the authority to assign him to such 
duty. 

No such documentation was issued indicating that Major Leder- 
man was assigned by competent orders to demolition duty for the 
period of his claim. The lack of the required documentation is con- 
sistent with the fact that, although Major Lederman was working 
with explosives, the duties he performed were not those set out in 
the regulations for which hazardous duty pay is authorized. The 
regulations governing hazardous duty pay for work involving demo- 
lition of explosives make it clear that not all work with explosives 
entitles a member to this incentive pay. Entitlement is based on 
the performance of duty involving demolition of explosives and cer- 
tain underwater objects as primary duty or training for such duty. 
See the regulation quoted above; 39 Comp. Gen. 731 (1960); B- 
147173, September 25, 1961. 

We note that in explanatory comments regarding demolition 
duty pay, furnished us in connection with this case, the Air Force 
distinguishes “demolition” from “detonation” in that demolition in- 
volves the destruction of explosives by ‘explosives and is, therefore, 
different from detonation of explosives, unless detonation is accom- 
plished by means of an explosive. 

Major Lederman and his superiors describe his duties during the 
period of his claim as primarily experimental in nature, involving 
the design and fielding of explosives and propellants. There is no 
clear evidence in the record before us that his primary duty during 
the relevant period involved the “demolition” of explosives, as de- 
fined by the service, within the context of the hazardous duty pay 
provisions. 

Unless all essential elements prescribed by the regulations are 
present, it cannot be said that a member of the uniformed services 
handling explosive ordnance, no matter how hazardous his work 
may be, is performing duty involving the demolition of explosives 
within the meaning of those regulations. In the absence of a clear 
showing that the member actually performs duty that meets all re- 
quirements of the law and regulations, he may not be regarded as 
having performed “duty involving demolition of explosives.” 39 
Comp. Gen. 731, 733 (1960). 

Major Lederman’s belief that he is entitled to the incentive pay 
appears to be based in part on the fact that other members who 
were performing similar kinds of duty as he were paid hazardous 
duty pay. However, the fact that payments may have been improp- 
erly made provides no legal justification to make additional im- 
proper payments. The Government is not estopped from repudiat- 
ing unauthorized actions of its officials. Matter of Peak, 60 Comp. 
Gen. 71, 74 (1980); Matter of Pradarits, 56 id. 131, 136 (1976). 
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Conclusion 


Accordingly, Major Lederman is not entitled to hazardous duty 
pay as claimed, and the disallowance of his claim is sustained. 





